REPORT OF THE 



INTER-DEPARTMENTAL COMMITTEE ON CONCILIATION 



PART I 



INTRODUCTION 



1.1. The Committee was established in March 1982 and was given the following terms of 
reference:- 

'To review current arrangements for conciliation, that is to say the 
provision of facilities and services to assist the parties to actual 
or potential matrimonial proceedings, with a view to bringing about 
a settlement of disputes, or reducing the area and intensity of 
conflicts between them, and in particular: 

(a) to report on the nature, scope and effects (including 
financial and manpower consequences) of existing facilities 
and services; 

(b) to consider whether those or further facilities should be 
promoted or developed, and if so, how this could best be 
done within existing resource planning; and 

(c) to consider any consequential changes in matrimonial law 
or procedure.' 

What is conciliation ? 

1.2. Although our terms of reference give some indication of what is meant by the term 
'conciliation' in the context of actual or potential matrimonial proceedings, or in other 
words in the context of breakdown of marriage, it would be appropriate to state at the 
outset what we understood Conciliation to mean. The origin of Conciliation in this sense 
in the context of marriage breakdown seems to be the Report of the Committee on One- 
Parent Families+ (the Finer Committee) which stated: 



+ HMSO (Cmnd, 5629, July 1974) 
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'by "conciliation" we mean assisting the parties to deal with the 
consequences of the established breakdown of their marriage, 
whether resulting in a divorce or a separation, by reaching 
agreements or giving consents or reducing the area of conflict 
upon custody, support, access to and education of the children, 
financial provision, the disposition of the matrimonial home, 
lawyers' fees, and every other matter arising from the breakdown 
which calls for a decision on future arrangements.' 

In more general terms, and borrowing the language of litigation. Conciliation means some 
kind of structured scheme or facility for promoting a settlement between parties. 
Hereafter, where 'Conciliation' is used in this sense it will be given an initial capital. 

1.3. Although Conciliation in an institutional sense is a new thing, the idea of getting 
opposing litigants to settle their differences is very old. Contrary to popular belief, most 
members of both branches of the legal profession usually try to achieve a negotiated 
settlement between their own clients and the opposing parties; and this is as true of 
divorce as of any other field of litigation. But, until 1971, attempts to reach settlements 
in divorce cases had to be handled with care lest they be labelled collusive and thereby 
debar the petitioner from being granted a decree. The development of institutionalised 
Conciliation arrangements could probably not have occurred until after the abolition of 
collusion as a bar to divorce in 1970. 

The context of our work 



1.^. The past three or four years have seen an enormous growth of interest in 
Conciliation and a proliferation of conciliation schemes. There is great enthusiasm for 
Conciliation, both in terms of the numbers of those who freely give their services, and in 
the strength of their commitment to it. But perceptions of how Conciliation should 
operate vary a good deal from scheme to scheme and, indeed, from individual to individual. 
For example, we note that while some may stress the supportive or counselling role of 
conciliators, others see this as being positively excluded. Conciliation is also seen by 
some as a means of helping parties to make their own decisions, obviating or minimising 
the need for full-scale involvement in court proceedings, whilst others regard it as an 
important adjunct to court procedure and part of the court's duties with regard to the 
welfare of the children. 
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1.5 The growth of Conciliation has come at a time when many aspects of the law and 
practice of matrimonial breakdown are the subject of close scrutiny. For example, the 
Law Commission has published two reports* in this field in the past 18 months; a 
committee under Mrs Justice Booth is looking at matrimonial procedure; and the 
Lord Chancellor's Department is investigating the possibility of reorganising the family 
jurisdiction of the High Court and county courts. 

1.6. Because of the newness of schemes, the amount of hard information about 
Conciliation is small. Few of the submissions we received (see paragraph 1.10. below) 
provided reliable statistics or facts about the costs of Conciliation and any resulting 
financial savings. The legal aid statistics and information on the operation of 
magistrates' courts and the Probation Service are not organised in such a way that it is 
easy to measure many of the most important effects of Conciliation. 

1.7. There are few social issues so deserving of careful analysis and determined action 
as the consequences of matrimonial breakdown. It is therefore necessary to assemble the 
accurate facts on which to base any decisions; ill-considered conclusions could do great 
harm. Most conciliation schemes are young: the one which has been in existence the 
longest, the Bristol Courts Family Conciliation Service (BCFCS) has operated for only ^ 
years, as we describe later in this report. It is not the slightest reflection on 
Conciliation or conciliators to say that it is too early, given in particular the lack of hard 
statistics, to reach a conlcluded view on its proper role. This is especially the case when 
so many different kinds of scheme abound, and when so much change is in the air. For 
that reason, in the limited time we have had available, we have seen our goal as a modest 
but, we hope, an important one. We seek in this report to advance the understanding of 
how Conciliation may ease a pressing social problem; and to provide some ways in which 
those who come after us can be helped to take the matter forward. 



*Law Com No 112: The Financial Consequences of Divorce 

Law Com No 116: Time Restrictions on the Presentation of Divorce and 

Nullity Petitions 
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Fact-finding 



1.8. The first tasks we are given by our terms of reference are to review current 
arrangements and to report on existing facilities and services'. To this end we did 
two things: 

(1) we issued a request for written submissions from all those who, 
it seemed to us, might be interested, and through the press, 
invited submissions from the public at large; and 

(2) we set up a small, full-time study group comprising three officials 
with first-hand experience of the machinery of courts and divorce 
litigation. (We ourselves were a part-time committee and met on 
twelve occasions.) 

1.9. In the time we had at our disposal (one year), we hoped to answer, as far as 
practicable, the following questions: 

(a) What conciliation schemes now exist, how are they organised, 
who runs them, etc? 

(b) How do cases come to Conciliation or, in other words, how 
do conciliators get their cases? 

(c) What issues are usually the subject of Conciliation? 

(d) Does Conciliation succeed in promoting settlements which 
would not have been reached otherwise? 

(e) Are settlements reached through Conciliation more satisfactory 
for the parties, and especially the children, than the results 
(whether achieved by non-conciliated settlement or imposed by 
the courts) which would have occurred otherwise? 
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(f) What is the cost of Conciliation:- 

(i) per case handled; and 

(ii) per case successfully conciliated? 

(g) Does Conciliation save legal and other costs; 

(i) in successful cases; and 

(ii) in unsuccessful cases? 

(h) How do the answers to questions (f) and (g) compare? 

Seeking answers to these large questions represented a formidable task to be 
accomplished in a short time, bearing in mind that the answers would be likely to vary 
widely between schemes. Inevitably, owing to the lack of factual information already 
referred to, and the timetable of this exercise, we have been able to give only partial or 
inconclusive answers to some of them. Nevertheless we believe that our proposals will 
make it possible for further and better information on all aspects of Conciliation to be 
collected. 

The submissions 



1.10. The response to our request for written submissions was excellent. We were 
greatly assisted by the large number of submissions received from a wide range of 
individuals and bodies. In all there were 105 submissions from 94 contributors; these are 
listed in Appendix 2. We are most grateful to all those who helped us in this way. So far 
as Conciliation abroad is concerned, we were unable to do more than to consider the 
evidence submitted to us about such matters as the Family Court in Australia and its 
Conciliation machinery (see paragraph 3.18 and Appendix 7). We had insufficient time or 
resources to carry out a comparative study of European, Australian or American 
practice. 

The Study Group's report 

1.11. Given the large and growing number of conciliation schemes that exist, which 
made individual examination of all of them impossible in the time available, our study 
group drew up a classification of schemes and conducted a representative sample survey 
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of different forms of conciliation schemes. They had access to court files in carrying 
out this work and , with the sole exception of the BCFCS, they were given access to the 
complete files of independent voluntary schemes. They also looked at what happened in 
one court where no conciliation service was in operation, so as to give some means of 
comparison. The information was collected by the team on a representative sample of 
the caseload of each scheme or court. A professional statistician gave guidance as to the 
size and selection of these samples. The resultant numerical data were placed on a 
computer to assist analysis. A summary of the team's report is at Appendix 3; their 
findings are discussed in detail in the Parts III and IV of this report. We would also 
like to record our gratitude to all those involved in the schemes visited by our study 
group, without whose assistance and co-operation this report would have been impossible. 

Evaluation 



1.12. The second part of our task, as set out in paragraph (b) of the terms of reference, 
is one of evaluation, and consideration of future policy. To a great extent this must rest 
on our findings of fact, but there are some broader considerations which need to be taken 
into account. For example, why should there be systematic arrangements for 
Conciliation in this particular field of litigation, unlike most others? What is the proper 
role of the State in this area? If the State has a role, should its effort not be directed 

to saving marriages (i.e. reconciliation) rather than simply mitigating the effects of 
marriage breakdown? 

Why Conciliation for matrimonial proceedings ? 

1.13. We take it to be axiomatic that it is generally better for parties to civil 
litigation, or indeed any dispute, to settle their differences rather than fight them out 
to the bitter end. In practice this is what happens, without there being any machinery 
for the purpose, in the overwhelming majority of civil actions started in England and 
Wales*. In the field of industrial relations and employment law there exists the 



*On average only about 6% of actions started in the High Court get as far as being set 
down for a trial and less than 2% are actually tried. 
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Advisory Conciliation and Arbitration Service (ACAS) and private arbitration or 
mediation schemes exist in certain specialised fields, e.g. the motor trade. Why should 
matrimonial proceedings also be picked out for special treatment? This was not a 
question to which we invited answers from our contributors, but it seems to us that if 
there is a justification for creating special machinery for matrimonial cases it must 
surely be primarily for the sake of the children. In cases where there are young children 
it is generally thought desirable that they should maintain contact with both parents. 

This will almost inevitably entail some degree of contact, perhaps over a period of many 
years, between the parents themselves; whereas in other areas of litigation there is not 
necessarily any further contact between the parties once the litigation is concluded. In 
all too many cases the children sooner or later lose contact with the non-custodial parent, 
sometimes because of bad relations between the parents. If Conciliation diminishes the 
number of such cases by improving relations between the spouses and achieving 
arrangements to which they are more committed, then that represents an argument in its 
favour over and above the general desirability of finding agreed settlements in disputed 
cases. 

Is there a role for the State ? 

1.14. If it is agreed that Conciliation is desirable, does it follow that the State 
should take it over or even support it? It is only since the Second World War that the 
State has become a provider of welfare services on a large scale. Before then, nearly all 
such services were provided on a voluntary basis and, fortunately, the voluntary service 
tradition has continued to flourish. Moreover, voluntary services may have advantages 
which may not be a feature of State-provided services to the same degree; they may be 
locally-based, personal and designed to make use of scarce resources in a manner which 
benefits individuals directly. All Governments, no matter what their political 
complexion, have found a place for voluntary activity. 

1.15. It was argued by some of our contributors that there are two principal reasons why 
the State should provide, or at least support, this service. The first is that it saves 
public money. Whether that is the case is one of the main questions we had to consider, 
but even assuming it is, it must be said that it is also true of a great many voluntary 
services which release welfare resources of the State for other purposes. The argument 
is nonetheless valid for that, though it has also to be remembered that the State has no 



7 



Printed image digitised by the University of Southampton Library Digitisation Unit 



resources of its own and what has to be considered is the 'opportunity cost' of the 
service, or in other words, the sacrifice that must be made elsewhere if public money is 
provided here. The second and perhaps more cogent reason for the State's involvement 
here, though this was not so generally advanced by our contributors, is that the process is 
so closely bound up with the welfare of the children, as described in paragraph 1.13 
above. 

But even this is not conclusive: not only does the State not see fit to interfere,' except 
in fairly extreme circumstances, in the interests of the welfare of the children during 
the subsistence of a marriage, whether or not the parents are living together, but there 
are many voluntary services concerned with the welfare of children which get no support 
from the State other than what they may derive through rate and tax relief if they have 
charitable status. 

1.16. There is, however, a more fundamental question to consider. The Conciliation 
movement has not grown in a vacuum: it has grown to meet a perceived need, namely to 
reduce the level of conflict in matrimonial cases, especially where children are involved. 
Government need not be bound by the fact that Conciliation was the voluntary sector's 
response to that need; it can and must decide for itself whether there really is a need 
and if so what are the best means of meeting it, especially since it has greater scope for 
action than the voluntary sector has. For example, it may be that, instead of adding one 
more cog to the machinery of divorce, a thorough check and tuning of the existing 
machine is called for. In other words, we have to consider other options before advising 
on the extent to which the Government should intervene, if at all. In the very important 
realm of procedure, a wide-ranging review is being carried out by the committee 
appointed in July 1982 by the Lord Chancellor under the chairmanship of 

Mrs Justice Booth (referred to in paragraph 1.5. above) to consider the procedure of the 
High Court and county courts in proceedings under the Matrimonial Causes Act 1973; but 
the last part of our terms of reference gives us some scope to make procedural 
recommendations, which we trust will prove of use. 

Reconciliation 

1.17. Finally, a point that was strongly put by some of our contributors was that, if the 
State is to become involved in this area at all, it should be for the purpose of mending 
marriages and achieving reconciliation. We naturally sympathise with the idea underlying 
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this point of view. It is plainly desirable that spouses whose marriages have broken 
down, or are in danger of breaking down, should be reconciled to each other 
whenever that is possible. From every point of view that is the best conclusion. 

But it has to be said, first, that for some time the State has indeed been supporting 
services designed to achieve reconciliation; and also that attempts to promote 
reconciliation in the form of steps built into divorce procedure have not apparently 
been successful, either in this country or elsewhere. (A short note on procedures 
designed to promote reconciliation is at Appendix 4.) It may be that fresh attempts 
should be made, but that is not a matter for us. 
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PART II 



THE DIVORCE SYSTEM AND LEGAL AID 



2.1. This part of the report examines some of the background influences against which 
the development of conciliation services must be reviewed. The last three decades have 
been distinguished by marked changes in marriage and family life. There has been a 
major liberalisation of divorce law. There continues to be pressure for change in the way 
divorce is dealt with and the machinery provided by the State for dealing with marital 
breakdown. 

2.2. After a surge in divorces immediately after the Second World War, no significant 
change in the law was attempted until, in 1951, a Private Member introduced a 'no fault' 
divorce Bill which did not get beyond Second Reading. However, a Royal Commission was 
appointed to enquire into divorce. It re-affirmed* not only the value of marriage but 
also the need for a law of divorce, in the following words; 

'The Western world has recognised that it is in the best interests 
of all concerned - the community, the parties to a marriage and the 
children - that marriage should last for life. It has also always 
recognised, owing to human frailty, that some marriages will not endure 
for life and that in certain circumstances it is right that a spouse 
should be released from the obligations of marriage,* 

2.3. There were further unsuccessful moves in the late 1950s and early 1960s to abolish 
the notion of guilt or fault as a necessary basis for a decree. But in 1963 the 
Matrimonial Causes Act was passed making fundamental changes in the law of 
condonation with a view to encouraging reconciliation. Most importantly, collusion was 
made a discretionary instead of an absolute bar to divorce, giving a major impetus to a 
consensual approach. The parties could for the first time openly bargain about the 
grounds of divorce and the financial arrangements. A further important step was taken 
in 1967 when the Matrimonial Causes Act conferred jurisdiction in undefended cases 
upon the county courts, making divorce proceedings cheaper and more accessible. 



*Report of the Morton Commission - HMSO (Cmd. 9678, 1956) 
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2.4. Between 1960 and 1964 the number of divorces granted annually rose steeply, 
prompting the Archbishop of Canterbury to appoint a group to examine divorce law. Its 
report, Putting Asunder , published in July 1966, was referred to the Law Commission by 
the Lord Chancellor. The Law Commission's own report Reform of the Grounds of 
Divorce - The Field of Choice ,^ was published in the same year. 

2.5. In their report, the Law Commission suggested that '.... a good divorce law should 
seek to achieve the following objectives: 

(1) to buttress, rather than to undermine, the stability of marriage; 
and 

(2) when, regrettably, a marriage has irretrievably broken down, to 
enable the empty legal shell to be destroyed with the maximum 
fairness, and the minimum bitterness, distress and humiliation.' 

Above all, they considered that the law should seek to take the heat out of the dispute 
between husband and wife and certainly not further embitter the relationships between 
them and their children. It should not merely bury the marriage, but do so with decency 
and dignity and in a way which would encourage harmonious relationships between the 
parties and their children in the future. These objectives were supported by a 
general public consensus and the proposals were enacted as the Divorce Reform Act 1969. 

2.6. That Act made the irretrievable breakdown of marriage the sole ground of divorce, 
upon proof of one or more of 5 'facts' as evidence of the breakdown. The 5 facts are: 

(a) that the respondent has committed adultery and the petitioner 
finds it intolerable to live with the respondent; 

(b) that the respondent has behaved in such a way that the petitioner 
cannot reasonably be expected to live with the respondent; 

(c) that the respondent has deserted the petitioner for at least 
2 years immediately before the presentation of the petition; 



*1966, Cmnd. 3123 
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(d) that the parties to the marriage have lived apart for a 
continuous period of at least 2 years immediately preceding 
the presentation and the respondent consents to a decree being 
granted; and 

(e) that the parties to the marriage have lived apart for a 
continuous period of at least 5 years immediately preceding 
the presentation of the petition. 

2.7. One of the purposes behind these reforms was to reduce the scope of conflict by 
discarding the concept of the 'guilty party', and the requirement to prove that one or 
more 'matrimonial offences' had been committed before a decree could be granted. 
Nevertheless, the facts upon which the breakdown of marriage is founded are not all 
neutral, and the large majority of petitions are still based upon proof of adultery, 
desertion or unreasonable behaviour. Since the passing of the Act of 1969 and its 
companion piece dealing with the law of financial provision upon divorce, the Matrimonial 
Proceedings and Property Act 1970*, there have been no statutory changes in the 
substantive law of divorce; but there have been a number of important procedural 
changes. 

2.8. In 1973 the Matrimonial Causes Rules were amended so as to allow a decree to be 
granted without the attendance of the parties at a formal hearing where there was no 
child of the family under the age of 16, and where irretrievable breakdown was based on 
2 years separation, the respondent consenting. This was hailed in the popular press as 
'postal divorce'. Two years later, the special procedure was extended to all undefended 
cases where there were no children, save those based upon allegations of unreasonable 
behaviour. Finally, in 1977, the special procedure was extended to all undefended 
divorce, including cases involving children under 16. At the same time, legal aid for 
undefended divorce proceedings was restricted but those financially eligible could still 
obtain Legal Advice and Assistance (known as assistance under the 'Green Form Scheme') 
in respect of divorce proceedings (see paragraphs 2.14, 16, 17 and 18 below). Legal aid 
remained, and continues to be, available for defended proceedings and for ancillary 
issues such as maintenance, property, custody and injunctions. The cumulative result of 
these changes is that in many cases the only court proceeding which takes place in 
respect of divorce is the formal pronouncement of the decree nisi in open court by a 



*both Acts came into force together on 1 January 1971. 
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judge at which there is no requirement for the parties to be present. Very few attend 
this proceeding. Where there are children at least one of the parties will attend an 
appointment for consideration by a judge in chambers of the arrangements for the 
children: a declaration by the court that it is satisfied as to those arrangements is 
required before a decree can be made absolute. 

2.9. If the registrar of the divorce court is satisfied that the grounds upon which the 
petition is based are sufficiently proved, a certificate to that effect will be issued and a 
date for the pronouncement of the decree nisi will be fixed. Application may be made 
for ancillary relief, that is to say maintenance for the husband or wife, maintenance for 
the children of the family, or a lump sum payment order at any stage of the proceeding. 

The same applies to applications for the custody of, or access to, children. A transfer of 
property order may be made after the making of a decree nisi . 

2.10. The main purpose of the Matrimonial Property and Procedings Act 1970 was to 
rationalise the powers of the court to order financial provision in matrimonial 
proceedings. In the Report on Financial Provision in Matrimonial Proceedings which led 
to the enactment of the 1970 Act, the Law Commission stated their view that the 
objective of the law should be to provide on divorce legally enforceable rules both to 
encourage the parties to resolve their differences and to enable justice to be done if they 
cannot. The Act of 1970, now consolidated into the Matrimonial Causes Act 1973, 
greatly increased the divorce courts' powers in relation to the financial affairs of the 
parties; whereas previously the courts could only order maintenance to be paid, the new 
legislation enabled them to order the transfer of capital and other assets as between the 
parties, or from either of them to the children. These new powers have been 
increasingly invoked in recent years so that litigation over financial matters now 
constitutes a substantial proportion of the total of divorce proceedings. Moreover, the 
view has been expressed that the breadth of the courts' powers, taken together with the 
absence of any firm rules for the division of income and property, is calculated to lead to 
a good deal of contested litigation because of the difficulty of predicting how the courts 
will exercise their powers in a given case. The Act requires the court to take into 
account all the circumstances of the case and to exercise its powers so as to place the 
parties, so far as it is practicable and, having regard to their conduct, just to do so, in 
the financial position they would have been in if the marriage had not broken down and 
each had properly discharged his or her financial obligations and responsibilities towards the 
other. Some 12 years' experience has shown that this objective is unrealistic. In their 
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report*, The Financial Consequences of Divorce , the Law Commission recommended 
that this objective should be abandoned, but greater emphasis be given, whenever 
practicable, to the parties achieving financial independence, and that the welfare of any 



Advice and Assistance see paragraphs 2.14, 2.16, 2.17 and 2.18). 

2.11. Divorce proceedings are started in the county courts, but these courts have no 
power to deal with proceedings which become defended. On the filing of an answer to 
the petition the case will be transferred to the High Court. Defended ancillary 
proceedings are dealt with in the county courts, unless the main suit itself is defended. 
Some matrimonial proceedings may also be dealt with in magistrates’ courts. Since 1979 
magistrates constituting a matrimonial court have had to be drawn from specially 
selected and trained domestic panels so that magistrates’ domestic courts are distinct 
from the ordinary criminal courts. Magistrates’ courts have no power to grant decrees of 
divorce, nullity or judicial separation, but their matrimonial jurisdiction is nevertheless 
wide. The following table shows the courts in which remedies on various family 
questions can be sought. The stage reached in the proceedings determines which court 
will be used. 



children of the family should be the court’s first consideration when exercising its powers 
to make orders for financial provision (for the position with regard to legal aid and Legal 



HIGH COURT HIGH COURT OR 
ONLY COUNTY COURT 



MAGISTRATES' ALL COURTS 
COURT ONLY 



Wardship Divorce 



Affiliation Care 

Maintenance Orders 



Nullity 

Judicial Separation 
Division of Property 




(Personal Protection 
(Non-molestation Orders 
Orders for access to children 
Orders for custody of children 
Guardianship 
Adoption 



* supra, page 3 
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As is evident from this table, there are many subjects on which all courts have 
jurisdiction. Magistrates' courts administer many of the maintenance orders made 
in the higher courts, as well as their own orders. The Justices' Clerks' Society and 
the Magistrates' Association have recently expressed the view that the present 
system provides a viable basis of a modern Family Court under the President of the 
Family Division, although it is suggested that some revision of the present division 
of responsibility would be needed. 

2.12. Unfortunately, reliable information about the extent to which the magistrates' 
family jurisdiction is used is not at present available. In 1981 the Home Office became 
aware of the deficiencies of the published figures. A new domestic court data collection 
system was therefore devised and tested in 69 courts in 1982. The new system came into 
use for the whole country on 1 January 1983. Results from the test study indicate that 
the level of work in 1982 was substantially higher than that shown by the old figures. A 
further guide to the level of business was the figure of 57,000 bills for legally assisted 
domestic proceedings in magistrates' courts, which represent about 30% of the total bills 
for legal aid and assistance by way of representation. A Home Office sponsored research 
project currently nearing completion suggests that there are very great variations 
between one part of the country and another in the extent to which the magistrates' 
courts are used for matrimonial proceedings. There are therefore also differences in the 
extent to which the parties to divorce proceedings have already sought orders from the 
magistrates' courts. Our own findings indicate that, for example, in Nottinghamshire the 
proportion of county court cases which had at an earlier stage been before the 
magistrates' courts was twice that in Bristol. 

2.13. So far as trends in divorce are concerned, however, there are sufficient statistics 
to enable a reasonably clear picture to be drawn. Although the number of divorces fell 
after the immediate post-war boom, it started to rise again in 1959 and rose quite 
steeply between 1960 and 196^. In terms of petitions filed, the increase in divorce rose 
steadily from 42,000 in 1964 to 54,000 in 1968, and to 70,000 in 1970; then it jumped to 
110,000 in 1971 after the coming into force of the Divorce Reform Act 1969. This sharp 
increase continued in the early to mid-1970s to about 167,000 in 1977. Since 1977, 
divorce seems to have been on a plateau. With apparently relatively small fluctuations 
in the annual totals (2-7%), the number of petitions filed annually has not increased 
significantly since then. 
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2.14. The following graphs illustrate these trends and also show the pattern of legal aid 
certificates granted since the mid-1970s. The effect of the restriction of legal aid in 
undefended divorce is clearly apparent. 

2.15. The position in respect of ancillary proceedings is rather more difficult to discern. 
Judicial Statistics for the years 1978-81* show a year by year increase in disputes before 
the courts. However, we have reason to suspect that ancillary disputes may actually be 
tailing off, in the light of a sample survey of child and non-child related applications, 
conducted by our own study group. This shows a steady annual increase up to 1980 but a 
dramatic reduction for 1981. We conclude from extrapolations we have made that it 
may be misleading to rely on the figures quoted in Judicial Statistics as an indication of 
the level of active litigation. 

Legal Aid and Advice and Assistance in Matrimonial Proceedings : 

Availability and Expenditure 

2.16. The Legal Aid and Advice Act 1949 implemented recommendations of the 
Rushcliffe Report+ relating to the establishment of a civil legal aid scheme to be 
administered by the Law Society for litigants of small or moderate means. The scheme 
covered representation in court, but not advice and assistance. Comprehensive provision 
for advice and assistance was made by the Legal Advice and Assistance Act 1972. The 
1949 Act was implemented in stages, starting with legal aid for most proceedings in the 
High Court, followed by legal aid for proceedings in county courts (1956), and legal aid 
for matrimonial proceedings in magistrates' courts (1960). 

Legal Advice and Assistance 

2.17. Legal Advice and Assistance (the 'Green Form' Scheme) covers general advice and help 
with any legal problem and includes such matters as the writing of letters, negotiating 

and obtaining Counsel's opinion. The Legal Aid Act 1979 made provision for 
representation in court under the Advice and Assistance Scheme ('Assistance by way of 
Representation') in prescribed cases, principally matrimonial proceedings in magistrates' 
courts. Legal aid on the other hand consists of representation by a solicitor and so far as 



* HMSO (Cmnd 7627, 7977, 8436,8770) 
+ HMSO (Cmnd 6641) 
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necessary by Counsel (including all such assistance as is usually given by a solicitor or 
Counsel in the steps preliminary or incidental to any proceedings or in arriving at or 
giving effect to a compromise to avoid or bring to an end any proceedings). 

2.18. When the special procedure permitting the grant of a decree without a hearing was 
extended to all undefended divorce cases in 1977, legal aid for decree proceedings was 
restricted (as mentioned in paragraph 2.8 above). It remained available for other 
matters e.g. custody, access and maintenance. The following tables give an indication of 
expenditure since then. 
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PART III 



EVIDENCE AND FINDINGS 



The submissions 



3.1. As we have indicated, we had a very substantial response to our request for 
submissions. We cannot refer to each submission individually, but we have considered 
every one. We have already observed that the submissions revealed widespread 
enthusiasm and goodwill for Conciliation to a remarkable degree, not only among non- 
professionals but also among those who are professionally concerned with matrimonial 
litigation, as is shown by the spontaneous growth of in-court services organised or 
supported by members of the judiciary and the Probation Service. 

3.2. The case for Conciliation was put forward on two main grounds in the submissions: 

(a) that actually or potentially it saves costs, including costs which 
have to be met from public funds such as legal aid and court time; 
and 

(b) that it brings social benefits. 

Although recognising (rightly) that a committee such as ours would be bound to pay close 
attention to the question of resources - and it is accordingly given a Part of its own in 
our report - many of our contributors said that they regarded the social benefits as the 
more cogent ground. One such was the Lord Chancellor's Legal Aid Advisory Committee 
whose summary of the argument in principle for Conciliation is fairly typical of the 
submissions we received: 

'(i) In recent years, both substantive law and public attitudes have 
altered considerably in their approach to divorce. Allocation of 
blame as the basis for the establishment Of future arrangements has 
tended to give way to concern with the practicalities of living with 
the consequences of marital breakdown. In particular, where children 
are involved, their interests are now regarded as paramount. We do 
not believe that an adversarial approach to proceedings, which may 
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often exacerbate the bitterness that is frequently associated with 
divorce, is always the best means of establishing a modus vivendi 
acceptable to all those affected by marital breakdown. Even where 
adversarial proceedings may be unavoidable, as when there is a clear 
conflict of interest between the parties over property or financial 
questions, such proceedings should be conducted with restraint. 

(ii) Parties to matrimonial disputes, unlike those to most other forms 
of litigation, are likely to be involved in some form of relationship 
with each other, even after the legal issues have been dealt with. 

We believe that relationships founded on agreement between the parties 
are more likely to be workable than those imposed by a court. 

(iii) The interests of children, in particular, are more likely to be 
served by a relatively harmonious agreement between former spouses 
than by a protracted legal battle.'* 

3.3. A recurrent theme was the view that the adversarial nature of present divorce 
procedure exacerbates antagonism between the parties. It was also asserted by some 
that legal advisers foment conflict ('gladiatorial solicitors' was one particular graphic 
expression that was used) either because that is what they are trained to do or, it was 
hinted by some, because they increased their fees thereby. On the other hand, as the 
Legal Aid Advisory Committee also pointed out, there are some cases in which the 
adversarial procedure faithfully reflects the immutable attitude of the parties towards 
each other. As it was put by Mr Mervyn Murch in an address to the Bristol Law Society 
Conference in March 1982: 

'Having studied marital violence for four years, I am inclined to 
believe that the more intense and irrational the conflict is, the 
more important it is to bring in strong symbolic authority to contain 
and deal with it ... Lawyers of any experience will know of the 
so-called "intractable" case, where no end of reasoning or logic 
failed to produce a settlement but when the case is taken to the door 
of the court, or sometimes after a few brief words from the judge, 
as if by magic the aggression, tension and irrationality between 
the parties dissolves and settlement is reached.' 

* 32nd Annual Report of the Lord Chancellor's Legal Aid Advisory Committee, 
Appendix D, para. D.3 19 
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3.4. Another point that was made about current divorce procedure is that because 
ancillary issues (including child-related issues) are postponed to a later stage of the 
proceedings, the attitudes of the parties may become entrenched and the chances of 
agreement, which may be good at an early stage, diminish. Some conciliators regard 
early intervention in matrimonial disputes as extremely important. But it is also pointed 
out that in some cases there may be too much anger, bitterness or grief on one or both 
sides, for there to be any chance of a settlement in the early stages; and that in other 
cases, the parties, or either of them, may be too emotionally upset to be capable of 
taking long-term decisions. In cases of these kinds, it is argued, the prospects of 
agreement improve rather than diminish with the passage of time. Perhaps this 
illustrates, more than anything else, that it is unsafe to generalise. That does not mean 
that these points of criticism are necessarily invalid or can be ignored, merely that no 
single solution is likely to be universally valid. 

3.5. As we indicated in paragraph 1.13. above, we fully subscribe to the general 
proposition that it is better for parties to a dispute to settle their differences, and the 
earlier the better, rather than fight them out to the end. But it will not always be so in 
the context of marriage breakdown. For example, suppose a couple whose marriage is 
breaking down agree on some mutually convenient arrangement for the children which is 
not in the latter's best interests. Would it not be better if one of the parents insisted on 
putting the children's interests first, even if he or she had to fight all the way? Again, 
while it may well be true that some legal advisers foment conflict, our impression is that 
it is rare for lawyers to create conflict which would not otherwise exist at all. What 
they frequently do, and this is their job, is to point out to their clients what the law 
entitles them to and whether the terms offered by the other party are more or less what 
the court would order if the case went to a hearing. In a sense this could be described as 
fomenting conflict and it is in effect argued by some that ignorance of the law would be 
better, certainly where issues relating to the children are concerned. We doubt that. If 
parties agree to something which is less than the law entitles them to, it is better in our 
view that they should do it with their eyes open and that any conflict that might exist 
should be brought into the open and dealt with at that stage. If, instead, a potential 
conflict is swept under the carpet, it is liable to re-emerge at a later stage, giving rise 
to instability with the possibility that well-established arrangements might be upset or, 
alternatively, to bitterness on the part of the loser if the court rules that it is too late 
to change the arrangements. This point is particularly cogent in the field of financial 
provision, but it applies also in that of child-related issues. In this regard, we are 
particularly concerned about the position of a partner without an income. 
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3.6. These considerations, namely safeguarding the interests of the children, and 
ensuring that the parties enter into agreements with their eyes open, perhaps point to 
the need to draw a distinction between in-court, or court-related conciliation schemes, 
on the one hand, and out-of-court schemes on the other. While we would certainly not 
wish to propose anything which would obstruct the work of out-of-court schemes, owing 
to the absence of supervision by the court and the dangers created by overbearing 
parties, we consider that agreements reached through them are more likely to suffer 
from these drawbacks than those reached in an in-court context. 

Ethnic minorities 

3.7. We should make special reference to submissions we had about Conciliation and 
ethnic minorities. We were informed by the Commission for Racial Equality (CRE) that 
the ethnic minority population represents roughly U to of the population of the 
United Kingdom. The CRE also informed us of the significant differences in traditions, 
both as to family relationships and the ways in which marriages are formed and 
maintained, especially among Moslems and Hindus, as compared with the western 
Christian tradition, and said that: 

'If [Conciliation] is to have credibility with the ethnic minority 
population of this country it is important in areas of ethnic minority 
concentration that a reasonable number of the conciliators and advisers 
should be of ethnic minority origin. If your conclusion is that in the 
current economic circumstances it is impossible to recruit a new service 
and the function is to be grafted on to an existing service, such as the 
Probation Service or Social Services, I would wish to bring it to your 
attention that in those professions the ethnic minority population of 
this country is substantially under-represented. We suggest that 
consideration is given to special access and training schemes (under 
section 37 or section 38 of the Race Relations Act 1976) to ensure 
that the appropriate service in fact does become representative of the 
population of the area it seeks to serve.' 

This is clearly an aspect of the matter which needs to be borne in mind in any future 
development of Conciliation. 
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Conciliation schemes 



3.8. As far as we are aware, there are now more than 50 conciliation services of all 
types in existence. Some of these have been established since we began our task and 
even the longest-established has been running for only 4 years (as we mentioned earlier). 
The lack of any centralised records has meant that we are not certain we have traced 
every one in England and Wales, but as complete a list as we have been able to compile is 
at Appendix 5. Our efforts have been concentrated on the longer-established services, 
which are susceptible of some assessment as to their resource cost and effectiveness. 

All services have a common objective, which is to provide a forum in which the parties 
to a matrimonial dispute can meet to receive help in resolving the dispute on terms 
negotiated and agreed between themselves. 

3.9. There is a marked difference between in-court and out-of-court services and within 
those two categories there is considerable variation. Although out-of-court services are 
at a remove from the court in many cases, they regard themselves as providing a 
complementary service to court proceedings, but at an early stage in the breakdown of 
the marriage. The list of services at Appendix 5 attempts a more precise categorisation 
of schemes, but any system of classification must draw some artificial distinctions. The 
study group summary report (Appendix 3) contains a table exhibiting in more detail 
similarities and differences among the individual services we studied. Both lists show 
that there is substantial Probation Service involvement. At Appendix 6 is a short note 
describing a scheme run by the South East London Probation Service in Bromley and 
Beckenham which we did not study in detail. This combines features of both in-court and 
out-of-court services. 

Independent voluntary schemes 

3.10. Out-of-court voluntary conciliation services, which at present constitute less than 
one third of the total number of schemes, exist primarily to give help with issues relating 
to children. In some, both parties are required to attend together, while in others, the 
parties may be seen both separately and together during the process. The conciliator is 
usually a trained social worker. Joint or separate meetings, which may sometimes 
include children, may be held over many weeks and, if agreement is reached, the parties 
(and their solicitors if any) will normally receive a letter setting out the agreement. 
Subsequent difficulties may be referred to the service and negotiations may take place, 

22 



Printed image digitised by the University of Southampton Library Digitisation Unit 



either in writing with the service as the channel of communication, or at further 
meetings. Services sometimes charge fees to the parties and, where the parties are 
receiving legal advice under the ’’Green Form” Scheme, in some areas and in certain 
circumstances, the fee may be charged to the legal aid fund. The Bristol Courts Family 
Conciliation Service (BCFCS) is the longest-established out-of-court service; first steps 
towards planning it were taken in 1975, in the wake of the Finer Report. 

3.11. The costs of out-of-court schemes are met by contributions from the parties, 
payments from solicitors which are later claimed as disbursements under the ’’Green 
Form” Scheme, charitable donations and assistance from other publicly-funded sources. 
The conciliators often work for little or no remuneration and sometimes get their 
accommodation at little or no cost. Volunteering plays an important part in the 
provision of conciliation services of all kinds. There is by no means a clear-cut 
distinction between the voluntary and statutory sectors; schemes run by the Probation 
Service make use of voluntary associates and it has been suggested to us that savings in 
time brought about by Conciliation have enabled divorce court welfare officers to add a 
voluntary dimension to their statutory duties. 

3.12. One source of funds available to out-of-court services has been the payment of 
fees for conciliation reports by way of disbursement under the ’’Green Form” Scheme. 

To constitute a disbursement, a fee must be properly chargeable as such. In particular, 
it must be of assistance to the solicitor in his conduct of the matter, for example in 
helping him to decide whether a legal aid certificate is required and not merely of 
benefit to the client. Such a source of funding is limited. When conciliation schemes 
first began to develop, it was expected that a large number of solicitors would require 
conciliation reports. To reduce consequent administrative costs, it was decided to give 
solicitors authority to exceed the prospective cost limit* under the ’’Green Form” 
Scheme in respect of fees charged by particular conciliation services. In practice, the 
number of solicitors requiring reports has been small and, in our view, insufficient to 
justify the continuance of this arrangement. We therefore recommend that authority to 
exceed the limit should be sought in each case. 



This is the limit on the costs that a solicitor may incur subject to assessment 
(taxation) without the authority of the Law Society Area Committee, such 
authority being without prejudice to the propriety of a particular disbursement 
which is considered on its merits at the end of the case when the bill is 
submitted. 
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Out-of-court conciliation services based on the Probation Service 



3.13. These services are organised by the divorce court welfare officers. They accept 
referrals in a similar manner to the other out-of-court services (mainly through solicitors 
and self-referral), but may also seek to conciliate when the court calls for a welfare 
report. The conciliators are full-time probation officers, who may be members of a 
special unit organised to meet the needs of the family work of the courts (including 
magistrates' courts). Officers with a special interest in family work or voluntary 
probation associates who are former probation officers or social workers may be 
employed on a fee-paid or voluntary basis. The procedure is similar to that of other out- 
of-court services, except that, where the courts are involved, a report may be submitted 
to the court and an agreement may form the basis of a court order by consent (if 
agreement is not reached, a welfare report is submitted to the court). No fees are 
charged by the service. 

In-court mediation 



3.14. Although all in-court services have in common the fact that they involve the 
participation of members of the Probation Service, and, in particular, of divorce court 
welfare officers, the initiatives which led to their foundation vary from scheme to 
scheme. Some were established as a result of the efforts of county court registrars, 
Others stem from the efforts of divorce court welfare officers. The usual procedure is 
that, once an issue has been filed in court, an appointment is fixed before the registrar 
at an early date, at which the parties and their legal advisers, if any, and the divorce 
court welfare officer attend. There are no sanctions for non-attendance. If the issue 
has not been previously resolved by the parties (as often happens) the registrar seeks to 
establish the area of disagreement, following which the parties, their advisers and the 
divorce court welfare officer confer in a separate room and seek to resolve the dispute. 
(In some schemes, registrars merely explain the purpose of the appointment and send the 
parties to the divorce court welfare officer straight away.) If they succeed an order is 
made. If they fail, the registrar gives directions for the trial of the dispute. If it is to 
be tried by a registrar, it is not listed before the registrar who conducted the initial 

appointment. Financial provision may be considered concurrently with the presented 
issue, but seldom is. 
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Magistrates' courts 



3.15. There is a long tradition of magistrates referring parties seeking a court order to a 
probation officer with a view to reconciliation. In the last 15 years, there appears to 
have been a marked reduction in this practice; but we understand that some magistrates’ 
courts now operate a court-based conciliation service using the court welfare officer who 
is, in most cases, a probation officer. 

3.16. There is little firm evidence, but research sponsored by the Home Office suggests 
that in many courts 50% of applications for orders are withdrawn or the cases are 
adjourned sine die ; in a proportion of these cases, there has been a reconciliation. About 
85% of orders in the courts studied were made without a contest, and there seems to be 
evidence of magistrates’ courts being more ready than formerly to encourage voluntary 
agreements. The proportion of custody and access reports prepared by the Probation 
Service which were for magistrates’ domestic courts increased between 1979 and 1981, 
and the number of such reports rose by nearly 20%. It therefore seems reasonable to 
infer that there has been an increase in conciliation activity in certain magistrates’ 
courts at the same time that developments have been occurring in certain county courts. 

Other services 



3.17. The only other type of service we discovered was the Ebury Street Divorce 
Conciliation Advisory Service, London SWl, which is mainly advisory and involved in 
Conciliation to only a limited extent. The service seeks to help clients to reach 
decisions by offering guidance on the consequences of divorce. 

Conciliation abroad 

3.18. Evidence was submitted to us about Conciliation and mediation in other countries, 
particularly Australia. It was put to us that the success abroad of schemes involving 
Conciliation or mediation demonstrates that such arrangements could work in England 
and Wales. We found the accounts given to us of the Australian Family Court 
particularly interesting and since we could not study it at first hand for obvious reasons, 
we set out in Appendix 7 the description we were given of it. 
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The effectiveness of Conciliation 



3.19. The success Conciliation achieves is relevant not only to the question of cost, 
dealt with in the next Part of our report, but also to the question of the wider social 
benefits which it is clainned that Conciliation brings. A variety of different claims are 
made for Conciliation, one of the most important being that it is effective in bringing 
about settlements between the parties. Clearly, if Conciliation does not in fact achieve 
agreement in cases where it would not have been achieved without Conciliation, or at 
any rate in no more than an insignificant number of cases, then most of the claims which 
are made for it are based on false premises. It is argued by some that the way in which 
agreement is reached through Conciliation, as opposed to settlements arrived at through 
legal advisers, for example, is more satisfactory to the parties and that their increased 
participation in the process leads them to be more committed to the outcome. While 
such an assertion is no doubt true in some cases, we have not ourselves been able to 
assemble objective evidence to prove the truth of this as a general proposition. 

3.20. The difficulties inherent in trying to assess the effectiveness of Conciliation are, 
first, the lack of reliable records (and even where records appear reliable, the definition 
of what constitutes a successful outcome may differ). Secondly, there is no way of 
knowing what would have happened in those cases where Conciliation is claimed to have 
succeeded, had there been no Conciliation. We attempted to meet the second difficulty 
in relation to Bristol by analysing the position at Nottingham, a demographically similar 
city to Bristol, but one in which there is no Conciliation of any kind. We found to our 
surprise that settlement rates in Nottingham are higher than those in Bristol. But there 
are special features at Nottingham, as at any court, which may make it unrepresentative 
of courts generally and therefore unsatisfactory as a 'control'. Nevertheless, the fact 
that Nottingham's method of operating is apparently capable of producing high 
settlement rates is of itself worthy of note and we conclude that it would merit closer 
study. 

3.21. With these limitations on the reliability of the date in mind, we found that the 
success rate of Conciliation generally, defined by reference to court orders subsequently 
made by consent, appeared to vary between 25% and 35% (up to 38% at BCFCS). 
Conciliation by welfare officers appeared to produce a success rate of up to 50% of 
referrals. Even assuming, therefore, that none of those cases would have settled without 
Conciliation, only one in three and one in two cases, respectively, succeed. This means 
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that, as far as costs are concerned, (to which we turn our attention in the next Part), the 
cost of Conciliation per case successfully conciliated must be trebled or doubled, as the 
case may be, to find the cost as a basis for estimating whether net savings have been 
achieved. Moreover, since the assumption mentioned above is almost certainly 
optimistic, the true cost must be higher, to an unquantifiable extent. 

3.22. The difficulty we encountered in assessing the effectiveness of Conciliation is 
described in more detail in the summary of the study group report (Appendix 3). 

However, it would not be right to leave the question at that. The fact is, as we have 
observed, that most conciliation schemes are very new. As time goes by, techniques may 
improve, as may the skill with which cases are selected for Conciliation, clearly a key 
factor in the success rate. The maintenance of better and consistent records is also 
necessary if monitoring is to be effective. Without being too sanguine about the scope 
for improvement in these two respects, we have had it very much in mind that we must 
consider the potential for the future and not merely the actualities of the present. 
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PART IV 



RESOURCE QUESTIONS 



Introduction 



4.1. In this Part of the report we deal with the impact which Conciliation could and 
does have on resources in the light of the information we have been able to glean. We 
also consider various options for the development of Conciliation within our terms of 
reference. We have already mentioned that many written submissions suggested that 
Conciliation could save legal aid money and other resources, including the number of 
welfare reports requested by the courts. 'Common sense suggests that a national 
conciliation service could produce considerable savings in legal aid if it reduces 
litigation' - comments such as this were common, but were invariably unsupported by any 
factual evidence. This was not surprising as very few schemes appear to have monitored 
their costs or their success rate; and many are of course still in their infancy. 

The possible demand for Conciliation 

4.2. We considered it important at the outset to try to assess the likely number of cases 
in which the parties might possibly use conciliation services with benefit, to the extent 
that it was practicable to do so. Most conciliation schemes deal with problems over 
custody and access. Referrals on other issues tend to be infrequent although they may 
be dealt with during the conciliation process. For example, the close relationship 
between custody of the children and occupation and ownership of the matrimonial home 
often means that settlement of a custody dispute will resolve arguments over the 
matrimonial home. 

4.3. We took a sample survey of lOO petitions per year from 1978 to 1982 in each of 4 
county courts in an attempt to measure the proportion of petitions amenable to 
Conciliation. Details of our survey are contained in paragraph 15 of Appendix 3. It led 
us to conclude that the likely maximum caseload for child-related issues amenable to 
Conciliation was of the order of 15,000 out of 170,000 petitions issued*. 

* Approximately 60% of petitions in which a decree absolute is granted involve children 
under 16, but a far smaller proportion (11% in our study) will produce applications 
relating to children, and of these about 20% will settle spontaneously. 
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Referral rate 



4.4. BCFCS has the highest referral rate: about 350 referrals and self-referrals each 
year. The most noticeable feature of ail other voluntary schemes was their low rate of 
referrals. In some instances the schemes were newly established and had yet to find 
their feet. In others, such as the Cleveland Service, a low referral rate was not 
improved by greater publicity. (They dealt with only 29 cases in the first 15 months of 
their existence.) It was difficult to know whether differing regional attitudes towards 
Conciliation accounted for this, or whether other factors operated. But there is cause 
for concern at the generally low rate of referrals, as the fixed overheads, in running 
independent voluntary schemes, mean that this would lead to a high cost per case in 
providing a conciliation service. But court-based schemes in which the registrar plays an 
active role also do not have a guaranteed caseload. At Wandsworth County Court there 
was a significant reduction in the number of child-related applications on the 
introduction of a conciliation scheme. Two possible explanations for this are either that 
the scheme operated as a deterrent and agreements were negotiated by solicitors before 
the application was issued, or that the pre-trial review was circumvented by the issuing 
of applications for ouster injunctions. 

Legal aid 

4.5. We tried but failed to determine the impact of current conciliation schemes on 
legal aid expenditure. There are very few schemes and their turnover is low in relation 
to the number of legally aided matrimonial proceedings. Because the schemes operate 
mainly on a court-by-court basis and the legal aid statistics are gathered on the basis of 
15 legal aid areas, each of which includes a large number of courts, it is impossible to 
assess the extent to which variations in cost between courts or between conciliated and 
non-conciliated cases within courts are due to other factors, such as variations in local 
practice. However, it is possible to obtain some idea of the scope for savings in respect 
of advice and assistance and legal aid. 

Scope for saving expenditure on advice and assistance 

4.6. The scope for savings is limited so long as it is accepted that those receiving 
Conciliation should have the benefit of legal advice and assistance ("Green Form"). The 
average matrimonial legal advice and assistance bill in 1981/82 was £56. The cost of 
Conciliation and of Conciliation-related legal advice and assistance could well exceed 
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this sum in the vast majority of cases, while potential savings on advice and assistance bills, 
through achieving earlier settlements, would not be sufficient to offset this extra cost. 

Scope for saving expenditure on legal aid 

^.7. Legal aid bills are larger and involve some administrative cost (the cost of determining 
eligibility and contribution and the cost of issuing and servicing the legal aid certificates). They 
offer more scope for savings. Some idea of the scope can be obtained from a study of the 
pattern of bills in the following table: 



HIGH COURT AND COUNTY COURT MATRIMONIAL LEGAL AID BILLS PAID IN 
1981-2^ BY RANGES 
Cases Settled etc. 



Cost Band No of Cases Relative Gross Cost Av cost per bill 

frequency % £m // within range £ 



0-200 


15082 


67.7 


1.4 


94 


20i-if00 


3961 


17.8 


1.1 


267 


^fOl-600 


1417 


6.4 


0.7 


488 


601-800 


720 


3.2 


0.5 


685 


801-1000 


423 


1.9 


0.4 


893 


1001-1400 


365 


1.6 


0.4 


1167 


1401-2000 


193 


0.9 


0.3 


1669 


2000+ 


114 


0.5 


0.4 


3585 


TOTAL 


22275 


TOTAL 100 


TOTAL 5.2 


AVERAGE 233 



COST OVERALL 
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Cases Tried 



Cost Band 


No of Cases 


Relative 
frequency % 


Gross Cost 
£m // 


Av cost per bill 
within range £ 


0-200 


14338 


29.1 




1.8 


125 


201-400 


13251 


26.9 




3.8 


287 


401-600 


8422 


17.1 




4.1 


491 


601-800 


4862 


9.9 




3.4 


690 


801-1000 


2824 


5.7 




2.5 


892 


1001-1400 


2824 


5.7 




3.3 


1168 


1401-2000 


1614 


3.3 




2.7 


1646 


2001+ 


1107 


2.3 




3.4 


3091 



TOTAL ^92^2 TOTAL 100 TOTAL 25 AVERAGE 507 

COST OVERALL 



// Gross cost of legal services i.e. no allowance has been made for 
recoveries, such as costs, contribution or damages 

* excludes August 1981 

Source: The Law Society 
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4.8. The pattern of bills shown in the table above is such that there is little 
prospect of savings unless the small number of cases which are likely to be very 
expensive are identified at an early stage (at, say, the advice and assistance stage) and 
successfully conciliated. So far as the larger number of relatively cheap cases is 
concerned, introducing Conciliation as costly as that contemplated in Appendix 3 would 
have the effect of offsetting any savings to the legal aid fund achieved by reaching 
earlier settlements. Accordingly, it would seem that the best hope of achieving 
substantial legal aid savings lies in developing: 

(a) court procedures that promote as many settlements as possible 
without recourse to Conciliation and facilitate the timely 
identification of potentially expensive cases that are amenable 
to Conciliation; and 

(b) relatively cheap arrangements for Conciliation which are 
capable of achieving a high success rate in potentially 
expensive cases. 

Welfare reports 

4.9. We received evidence from the Probation Service which suggested that 
Conciliation could help to reduce the amount of time spent by divorce court welfare 
officers in preparing reports (written reports on the domestic and personal circumstances 
of the parties to a child-related matter; the children, their health, education, welfare 
and, subject to their maturity, their attitudes; prepared with the aim of assisting the 
court to decide the issue before it). At both Leicester and Shrewsbury divorce court 
welfare officers claim that the conciliation-based approach they have adopted has 
enabled them to maintain the same level of work with fewer resources. The Senior 
Probation Officer of Leicester's Family Court Unit made the following comment in a 
letter to us: 

'We have been able to contain the voluntary sector of our work 
without any increases in resources in our Unit. Needless to say this 
may well become necessary in time, but our reasoning is that one 
man's voluntary conciliation would be another man's court report 
(eventually).' 
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We were interested by the suggestion that the Probation Service might potentially be 
capable of absorbing the extra function of conciliating without the need for an increase 
in resources. But there are obviously limits on the extent to which additional work can 
be so absorbed. 

4.10. We conducted a survey of welfare reporting at four county courts (Bristol, 
Leicester, Shrewsbury and Nottingham) to establish whether Conciliation could indeed 
reduce the time spent on compiling reports. There are two possible indicators of any 
such reduction: the number of reports and the average time spent compiling them. The 
results of the survey were inconclusive; although there had been some reductions in both 
the number of reports and the time taken to compile them, no pattern emerged. It was 
impossible to attribute these reductions to Conciliation because of other influences such 
as, for example, the policy adopted by individual members of the judiciary towards 
ordering reports. 

4.11. At Nottingham County Court (our 'control' court), there was a reducing trend in 
the time taken to file reports; although the number of reports filed increased steadily 
over the four-year period, the overall number of reports, as a percentage of petitions, 
remained the lowest of the four courts in the survey. At Bristol County Court, there was 
a downward trend in the number of welfare reports ordered during the survey period, but 
the figures for that court were distorted by a procedural change adopted in 1978, but 
soon abandoned. It was interesting that at Bristol there was a steady reduction in the 
number of 'satisfaction' reports* which was proportional to the overall decline in the 
number of welfare reports. However, this was accompanied by an increase in the number 
of welfare reports connected with custody and access issues. 

4.12. The inconclusive nature of our survey leads us to conclude that there may be a 
case for examining the reasons for the variations between courts in the ordering of 
welfare reports. 



* Under Section 41 of the Matrimonial Causes Act 1973, the court is required to 

consider whether or not the arrangements made by the parties to a divorce or judicial 
separation are (a) satisfactory or (b) the best that can be devised in the 
circumstances or (c) that it is impracticable to require arrangements. The 
certificate given is a prerequisite to a decree absolute or a decree of judicial 
separation. 
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Longer-term resource effects 



^.13. Some of our contributors referred to the fact that in assessing the costs of 
Conciliation, we should have regard not only to the financial and social effects of the 
breakdown of marriage, but also to the longer-term consequences for the family 
concerned and its need for support from other public services such as those provided by 
local authorities. However, the actual or potential savings made by Conciliation to these 
services cannot be assessed at this early stage. Some of the longer-term consequences 
for the family after marital breakdown arise from the fact that it is usually not possible 
for one breadwinner to support two families. The resolution of disputes cannot solve this 
financial problem. However, any smoothing of the path in divorce, combined with a 
reduction in the feelings of guilt, anger and bitterness on the part of the divorcing 
spouses, would assist in the emotional re-settlement of the parties and the children; and 
might thereby bring some relief to those services which traditionally provide support to 
divorcing families. 

Legal services 



^.1^. There is evidence from the information we have gathered that Conciliation does 
not necessarily reduce the cost of legal services. Solicitors are frequently involved in 
cases where out-of-court conciliation is being conducted and, in a few cases, they have 
charged for work done before, during and after conciliation appointments. Counsel may 
be instructed to appear at in-court conciliation appointments on child-related issues, 
which generally last for about half-an-hour as compared with an average of 15 minutes 
for a directions appointment in courts where there is no conciliation scheme. When 
either court-based or independent conciliation schemes have been introduced, solicitors 
and barristers have, on the whole, been receptive to them, although only a small 
proportion of solicitors refer clients to out-of-court conciliation schemes. We have 
considered whether the present structure of legal aid remuneration sufficiently 
encourages settlement in rewarding time properly spent in settling disputes and 
conciliating between the parties. We have noted the conclusions reached by 
Mr Gwynn Davis in his Report on the Pre-Trial Reviews Held in Lump Sum and Property 
Applications at the Principal Divorce Registry^ which were: 



'If the emphasis is to shift towards negotiation earlier in the case 
(whether or not this includes some form of mediation) the financial 
rewards for this preliminary work need to be increased and those 
for trial correspondingly reduced.' 

* November 1982 
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recommend that consideration shouid be given to the present arrangements for legal 
aid remuneration to see whether greater emphasis should be placed on settling disputes 
and less in arguing cases in court. 

^.15. Another of Mr Davis' points, in the same report, with which we are in agreement, 
is that the establishment of any conciliation scheme requires careful preparation, 
consultation and publicity if it is to succeed. It is important for the success of a scheme 
that members of the legal profession who will either be referring cases to it or be 
expected to play a part in it should understand the aims of the scheme and the methods 
it intends to adopt. 

Judicial time 

^.16. We also considered the judicial time expended on Conciliation at Bristol County 
Court. In the absence of careful monitoring over a period of time it was difficult to 
make a precise assessment. Furthermore, the use of deputy registrars to undertake non- 
conciliation work, for example arbitration, complicated the task. On the available 
evidence, we established that as much as one extra registrar day per week might be used 
for in-court Conciliation at Bristol County Court. 

Time of divorce court welfare officers 

4.17. In in-court schemes, divorce court welfare officers would normally attend 
conciliation appointments taking up to 2 or 3 hours of their time each week. The cost of 
Conciliation undertaken by divorce court welfare officers as part of their welfare 
reporting role is not separately identifiable. 

The cost of a national conciliation service 

4.18. We attempted to calculate the costs of a national conciliation service based on 
such factual information as we were able to obtain during the course of our study. The 
calculations and the assumptions upon which they are based appear in paragraph 26 of 
Appendix 3. The following is a summary: 

(a) we calculated the cost of an in-court mediation appointment 
service at £51 per half hour appointment. Extrapolating from 
this, the cost of a national in-court conciliation service for 
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ail child-related applications would be £816,000 per annum; 
and for ancillary relief applications, £1,632,000 per annum. 

(b) In estimating the cost of a national conciliation service 
based on BCFCS we constructed two models: 

Model A assumed salaried, part-time conciliators; 

Model B assumed fee-paid conciliators. We found the 
average cost of the Model A service to be in the range 
£31,000 to £5^,000 per annum. By extrapolation, a national 
service would cost between £6.6m and £8.7m per annum. The 
cost of a Model B service would be about £39,000 for fixed 
overheads plus £37 per case. Nationally, such a service would 
cost about £8.3m per annum. 

^.19. The figures in (b) do not take into account the cost of any conciliation-related 
legal work which is frequently carried out by solicitors, such as pre- and post- 
conciliation conferences, letters and telephone calls. On the other hand, there is no 
doubt that BCFCS has in some cases achieved resource savings elsewhere through 
Conciliation, for example to the legal aid fund, which equally are ignored in our 
calculations because they cannot be quantified.* 

4.20. We foresee considerable technical problems establishing any national conciliation 
service on the basis of BCFCS. The number of divorce petitions filed annually at county 
courts varies from over 5,000 at Birmingham to about 80 at Penrith. (More petitions are 
filed annually at the Principal Registry of the Family Division (about 11,000) than at any 
county court.) The cost of providing an accessible service with its own separate 
accommodation and administration for the area of even every small court, let alone 
every small town, would be prohibitive. Centralisation would ease the problem but 
partially defeat the purpose: the less accessible the conciliator, the less likely it is that 
parties would avail themselves of the service. Furthermore, there would have to be 
substantial off-setting savings in other resource costs (not so far identifiable) before any 
national conciliation service could be seriously contemplated. 



* As we have mentioned previously, our work at BCFCS was hampered by our being 
denied access to BCFCS files on the ground of confidentiality. 
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Probation Service-based voluntary schemes 



4.21. Those services which are provided within existing financial and administrative 
resources do not have a completely independent existence and so the associated 
overheads appear to be lower. Probation services which have provided accommodation, 
staff and administrative resources were unable to identify the cost attributable to 
voluntary conciliation as a proportion of the overall budget of any of the probation units 
concerned, nor, as we have already said, could the true costs of judicial time and that of 
the divorce court welfare officers in in-court schemes be assessed with any degree of 
certainty in the absence of any controlled monitoring. The only voluntary scheme which 
had attempted to cost its disbursements as if it were running on an independent basis was 
the Cleveland scheme, which had 29 referrals in the 15 months of its existence. The 
estimated disbursements for separate accommodation with a full-time co-ordinator 
employing 4 conciliators for 10 hours a week at £3 an hour was estimated to be £6,650 
per year. Of this sum, only 10% would be recovered by way of fees (£10 is charged for 
each referral). The rest was met from charitable donations. However, the hire of two 
rooms from the local authority was estimated at only £5 a week, which is not a 
commercial rate. Also, superannuation was not accounted for. 

4.22. The apparent advantage of using court or Probation Service accommodation and 
sharing general administrative overheads means that, even allowing for the apportioned 
cost of those items, there is a possibility that the costs of the conciliation service might 
be absorbed within existing resource provision. In order to meet the costs of the scheme 
it would however be necessary to show that resource savings resulted from Conciliation. 
The areas which seem to be most promising for savings to be made are in legal aid and in 
the work of the divorce court welfare service, but as we have said earlier it is not at 
present possible to make an accurate assessment. 

Magistrates* courts 

4.23. Because of the paucity of reliable information about the work of magistrates' 
matrimonial courts, to which we have already drawn attention, we cannot assess the 
resource implications of conciliation schemes based on these courts. They clearly have 
certain advantages: they are geographically accessible; they are cheap both for the 
individual seeking help and for the taxpayer, and proceedings can be swift. Some 
submissions have suggested that Conciliation may be most likely to succeed if it takes 
place at an early stage of a matrimonial conflict. The Justices' Clerks' Society said; 
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'The main areas where beneficial change could be made in the 
present system is in reconciliation and Conciliation procedures; the 
magistrates' courts can provide an excellent basis and starting 
point for a greatly improved service.' 

Figures on the work of the Probation Service suggest that there are great variations in 
the extent to which magistrates' courts make use of welfare officers' reports; 
presumably this is matched by differences in the extent to which welfare officers are 
available. How far this disparity is purely a reflection of differences in levels of 
business in the courts and how much of the variation is the result of resource difficulties 
faced by the local probation service, we have no way of knowing. Understandably, a 
probation service may be reluctant to commit officers to spending time in courts where 
there is little for them to do. The characteristics of magistrates' matrimonial courts 
which are well used and where the provision of welfare officers might therefore be 
economically efficient is a subject on which the Home Office hopes research which it has 
sponsored will throw some light. The research findings which are available suggest that 
the attitude of local solicitors is an important factor in determining the use made of 
magistrates' matrimonial courts. A recent joint paper*, by the Magistrates' Association 
and the Justices' Clerks' Society has suggested certain steps which can be taken locally 
to improve the standing and therefore the use of the courts. 

It is occasionally suggested that some of those who embark on divorce proceedings 
do so without realising the full implications of that step. The suggestion has been made 
that a high level of use of magistrates' courts as the first resort in cases of matrimonial 
conflict is: 

(a) useful in enabling parties to realise the problems entailed in 
matrimonial break-up and to have an opportunity for 'second 
thoughts'; 

(b) helpful in offering an early opportunity for Conciliation; and 

(c) cost-effective in reducing the number of contested divorce 
proceedings. 

* "Making the Domestic Proceedings Act Work" - a joint declaration 
by the Magistrates' Association and the Justices' Clerks' Society 
'Justice of the Peace,' December 4, 1982. 
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There is as yet insufficient evidence on these important matters and they would seem to 
merit investigation. We conclude that these matters and those discussed in paragraph 
4.23 should be investigated. 

Conclusions on resources 

4.25 Our terms of reference require us to consider the case for Conciliation within 
existing resource planning. A national out-of-court conciliation service could not be 
funded by savings generated by its own activities. It is far from clear that in-court 
services could be so funded. Our evidence shows that there may, however, be scope for 
the development of in-court services within existing resource planning as they do not 
need to have an independent existence with the attendant costs of separate 
accommodation and administration. They may prove to consume the time of the 
judiciary and of the divorce court welfare service, but savings to compensate for this 
might well be found elsewhere. Schemes run by the divorce court welfare service may 
save the time of divorce court welfare officers and possibly reduce the number of 
welfare reports ordered. But they depend on the enthusiasm of those who work in them 
and on their willingness to acquire new techniques and skills. 

4.26. It therefore seems to us that the way in which conciliation services might best be 
developed within existing resource planning is through in-court schemes with an 
adaptation of court procedures. The information we have managed to gather is 
nevertheless inconclusive in many respects and firmer evidence as to the type of scheme 
which should be introduced can only be obtained by controlled monitoring of different 
types of in-court schemes. We deal with our proposals in the concluding Part of the 
report. We conclude that out-of-court schemes do not save money overall and appear to 
be less cost-effective than in-court schemes. We have therefore not been able to 
establish sufficient grounds to justify central government funding of out-of-court 
schemes. 
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PART V 



CONCLUSIONS 



5.1. It is accepted on all sides that the consequences of marriage breakdown and 
divorce are at best unpleasant for the spouses and their children and at worst productive 
of serious and prolonged anguish and of injury to children. Not only has Parliament 
sought to provide statutory safeguards (albeit limited ones) to protect children who are 
involved in divorce cases, but there is a growing concern about the effect on them of the 
breakdown of their parents' marriages, a concern which is heightened by the present high 
divorce rate. There are strongly expressed opinions that there are defects in the present 
procedures which ought to be cured by the State's intervention. Systematic Conciliation 
is a notable theme amongst the constructive proposals made by experienced and 
responsible people. It is urged that widespread conciliation services would materially 
reduce both the suffering of divorcing spouses and injury to children. 

5.2. As we have said earlier, we are impressed not only by the strength of this belief 
but also by the enthusiasm and commitment of those who work in Conciliation, by the 
many who freely give their services for no material reward, and by the speed at which 
new schemes are growing ail over the country. 

5.3. The objectives of Conciliation as we define it are undoubtedly constructive and 
largely derived from compassion and a desire to improve the human condition, and in our 
view something more should be done to achieve them. But we are also left with the 
thought that what has given rise to the conciliation movement may be a need not so 
much for a new service as for improvements in existing arrangements for divorce. 
Moreover, as we have said at paragraph 3.20 above, what happens at Nottingham County 
Court shows that high settlement rates can be achieved in other ways. The main 
question we had to face was whether the case for government involvement in 
Conciliation was made out. We had to consider other options before advising whether it 
is appropriate for the government to assume any responsibility in this area. 



UO 



Printed image digitised by the University of Southampton Library Digitisation Unit 



5A. We were hindered in the task of assessing the weight of the evidence and 
arguments by four major obstacles: first, all the existing schemes are relatively new; 
secondly, there are many different types of scheme; thirdly, it is difficult to make worth- 
while comparisons between the schemes themselves or between them and the rest of the 
divorce world; and fourthly, as is often the case, the reformers and innovators tend to 
attract more attention than those who are well established. 

5.5. But one thing is clear to us: our starting point must be the class of case in which 
the need for improved procedure is the greatest; that is the class in which there are 
children.* Most people argue that there is little call for Conciliation in any other class. 
Thus only a proportion of cases - i.e. those with relevant children (approximately 60% of 
the total number of petitions) - are in even the maximum market for systematic 
conciliation services. But in that proportion there is a large group of parents who do not 
disagree and some who never would agree; upon both a conciliation service would be 
wasted. To that extent the market is reduced. There are also cases in which for one 
reason or another a spouse is relatively too weak or inadequate to look after him or 
herself in Conciliation proceedings. 

Out-of-Court Conciliation 

5.6. In the previous Part of the report we discussed the cost of setting up a national 
conciliation service outside the court system on the lines of BCFCS and others. We find 
this solution so relatively large that it calls for assurance that nothing less expensive can 
be found. Such a scheme would be disproportionately expensive to establish and to run; 
and in any case very substantial compensating savings would have to be found elsewhere 
in the public sector to meet the cost. 

5.7. Nevertheless we have considered whether there was a case for testing the water by 
means of experimental out-of-court schemes in selected areas. The newness and variety 
of the existing schemes and the difficulty of drawing adequate comparisons make this at 
first sight an attractive option. But we feel bound to question what purposes it would 
serve. There is no evidence either that the demand for such services is large or that it 



* In a recent article (published in 'Population Trends', 31, Spring 1983), John Haskey 
concludes that if current patterns of divorce and marital fertility were to continue, 
approximately one in twelve children born in marriage would experience the divorce 
of their parents before the latter had been married for ten years. About one in five 
children would, by the twentieth anniversary of the marriage, experience their 
parents' divorce. 
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will develop substantially. Indeed, we have established that demand is at present 
relatively small, even where a service has had a good deal of publicity. If demand does 
develop in future, our proposals (described in the remainder of this Part of the report) 
could readily be enlarged. Our view therefore is that the case for central government 
support for a national out-of-court conciliation service is not made. Local factors, local 
needs and local will may well result in local services and these may deserve support of 
various kinds from local government and other organisations but we do not consider that 
the costs of those services should either fall as a direct additional charge on the 
taxpayer or be diverted from some other government function. We believe that out-of- 
court experimental projects would do no more than put off the day of decision against 
participation or responsibility by government in voluntary out-of-court schemes. 

5.8. Much that would be done in fresh pilot schemes has already been done. 

Government has funded BCFCS for two years so that, as the longest established out-of- 
court scheme, it could provide the best information. We have examined BCFCS within 
the constraints imposed on us by BCFCS and the results have influenced our findings. 
Further experiments in this field would themselves consume resources and leave the 
existing volunteers still awaiting decisions. 

5.9. All the work on Conciliation, whether in- or out-of-court is, however, only a part, 
albeit an important one, of a larger general movement towards reforming our systems 
for dealing with marital breakdown. Proposals for systematic conciliation are designed 
to improve arrangements, but two closely related points must be taken into account: 
first, the minds of many who now have to deal with the consequences of breakdown are 
increasingly becoming preoccupied with promoting settlements of the issues between 
divorcing parties, and secondly, close public and institutional attention is being paid to 
every aspect of the working of the divorce system. The Booth Committee, to which we 
have already referred, is examining matrimonial procedure; the Lord Chancellor’s 
Department is investigating a unified family jurisdiction; groups have organised to 
protect special interests; and there is wide Parliamentary and public interest in the 
nature of divorce law and procedure. 

5.10. Much of the evidence we received tended to look at Conciliation in isolation or as 
a separate concept. But we have come to the conclusion that the purposes of our task 
will be much better served if we point the way to an amended divorce system in which a 
place is expressly provided for the conciliation process so that it can be used when it is 
needed and by-passed when it is not. This points to in-court, or court-related, services, 
rather than out-of-court services. 
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5.11. We emphasise, however, that we do not suggest that out-of-court schemes should 
be discouraged, that parents should be prevented from resorting to them or that 
agreements reached through them should be invalid. On the contrary, we repeat our 
view that voluntary action has advantages which a public service does not, and is often a 
good way of applying local help so as to benefit individuals directly without the 
involvement of a bureacracy. The voluntary base of some present conciliation services 
gives them a good deal of strength.* The enthusiasm and commitment of their personnel 
combined with a willingness to make effective use of limited budgets is a feature of 
conciliation schemes as it is of other areas of the voluntary sector. Some of this strength 
might be lost were these services to be provided by the State with a salaried professional 
staff. 

In-court Conciliation 



5.12. Turning to in-court schemes, what we say in paragraph 5.9 above equally applies, 
and it is therefore putting the cart before the horse to devise an institutionalised 
mediation process within the rules of court before reviewing the existing procedure. We 
have to look at the question against a shifting scene both of developing practices and 
attitudes, and of the quest for reform of procedure which we have described. And we 
have to consider whether the call for Conciliation is as pressing or convincing as it was. 
We find that the belief that there is room for improvement in the system is widely held 
and we share it. The improvement is to some extent already being effected by those now 
working in the system but we recommend that changes in the courts' procedure should be 
considered with a view to making provision for Conciliation. Proposals for procedural 
change are discussed in paragraphs 5.15, 5.16 and 5.17 below. They incorporate the 
concepts that all relevant facts should be before the court on paper at the 
commencement of the proceedings and that an interventionist court with or without the 
help of mediators should be alert to call for more facts or bring the parties before it for 
early hearings. The identity and functions of a mediator might also have to be subject to 
rule but we believe that certain experimental pilot schemes should be carried out before 
such decisions are taken. 



* A National Family Conciliation Council, a voluntary body, has been set up to co- 
ordinate the activities of conciliation services. 
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5.13. A feature of current procedure is that a considerable period may elapse between 
the commencement of proceedings and a hearing at which the issues between the parties 
are finally dealt with. There is a widely-held view that it would be advantageous if 
issues relating to children, finance and property could be crystallised early in the 
proceedings with a view to helping the parties to reach agreement as quickly as possible. 
The contrary view, however, is also held, that it is in the early stages of the breakdown 
and of the divorce proceedings that parties are likely to be at their most antagonistic 
and that, as long as no attempt is made to force the issues prematurely, they may be 
more easily resolved by agreement later. Moreover, where the marriage breakdown is 
still recent (and the parties may have been living with each other right up to, and even 
beyond, the commencement of divorce proceedings) either or both may be in no fit state 
to take long-term decisions about the children or their property and financial affairs. 

5.1^. Probably neither of these views is universally valid, but there are two powerful 
points in favour of trying the first in every case: if a certain state of affairs in regard to 
the care and control of children continues for a considerable period, at the end of it the 
court may have little choice but to endorse it since the deleterious effect on the children 
of being further unsettled will usually outweigh any advantage to be gained from altering 
the arrangements; and, secondly, in cases where it would help, the opportunity to achieve 
an early resolution may not recur, (while in others, resolution can be deferred until a 
later stage with orders made by the court on merely an interim basis). We recommend 
that procedural changes should therefore be geared to at least exploring the possibility 
of early settlement. 

5.15. One way which has been advocated as a means of enabling the parties to start off 
on as much common ground as possible is to introduce a joint petition.* Another is to 
require the petitioner to file at the commencement of proceedings not only a statement 
of arrangements for the children but also a full statement of financial information. 

Where the parties agree, such a statement might be a joint one, or if not, the respondent 
could be required to say what he did or did not agree with in the statements 
accompanying the petition. There will always be practical difficulty in getting both 
parties to disclose all the relevant financial information but a new simple procedure 
might at least delineate quickly the area of agreement. 

* A divorce petition is often seen as an accusation; a joint petition would 
recognise that a marriage had irretrievably broken down. The parties would 
co-operate in the initial statement of the reasons for the breakdown. 
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5.16. Another proposal is that the parties should as a matter of course come for an early 
first hearing before a registrar for one or more orders as to: 

(a) the pronouncement of the decree nisi ; 

(b) financial provision and property, by consent; 

(c) custody (and access), by consent; 

(d) declarations as to satisfaction about the arrangements 
for children; 

(e) the preparation of a welfare report; 

(f) further directions on outstanding matters. 

At such a hearing the registrar could decide whether there should be a further pre-trial 
review or a full hearing, or whether to adjourn for conciliation process. 

5.17. In simple cases the registrar could make orders merely on the papers without a 
hearing at ail. 

Recommended pilot schemes 

5.18. We have mentioned new experimental pilot schemes for Conciliation within the 
court system: we have ourselves tested the efficiency and cost effectiveness of several 
different schemes, but new ones continue to develop and they have a variety of different 
constitutions. For example, although both a registrar and a divorce court welfare officer 
participate in nearly all schemes, their roles have different emphases in different 
schemes; and there are also other differences between the schemes. 
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5.19. We conclude that before it is reasonable to decide which of these many different 
schemes offers most promise for the future, much more basic information needs to be 
collected about them. Accordingly, we recommend that this should be achieved by 
monitoring the operation of a number of different types of in-court conciliation scheme 
over a period of time. A good way of doing this would be to establish a small unit 
especially for the purpose (referred to perhaps as the "Conciliation Project Unit"), 
preferably outside central government and in association with an existing research or 
higher education institution. The work of the unit, which might be headed by someone 
experienced in social science research, assisted by no more than 3 or ^ other staff 
members, might also be guided by an advisory committee including representatives of 
the judiciary, the legal profession, the Probation Service, conciliators and relevant 
government departments. 

5.20. The task of the unit would be to plan, initiate (where appropriate), monitor, assess, 
cost and compare different types of pilot schemes. Some of the schemes monitored will 
already be in existence; but the unit may wish to devise new schemes to test variations 
on present patterns. For example, it might wish to test a scheme in which the 
conciliators are marriage guidance counsellors. It might also wish to select a court 
unused to systematic conciliation for at least one scheme. And it might wish to include 
magistrates' courts. In order to enable it to encourage the establishment of schemes, 
such a unit might have a small budget of not more than say £200,000 per year. (Five 
projects say at £30,000 per year each and £50,000 for administering the unit.) As well as 
monitoring the performance of the five schemes, the unit should establish close 
communication with every in-court scheme and encourage the exchange of views and 
experience between them. The unit should produce annual reports and a final report at 
the end of its life which should be limited to 3 years. 

5.21. The unit should pay special attention to the professional skills which make for good 
conciliators and make recommendations about appropriate training of those who wish to 
become conciliators. It might also act as a clearing house for new ideas about 
Conciliation developed in other countries as well as offering, possibly in consultation 
with the National Family Conciliation Council, advice and assistance to conciliation 
schemes run by voluntary organisations. 

5.22. If these proposals are acceptable we hope they can be implemented quickly enough 
at least for the first results to be available to the Booth Committee. This means that 
the experimental projects should be started as soon as possible. 
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Possible changes in jurisdiction on family matters 



5.23. One factor which we have mentioned but which does not have a direct bearing 
either on our findings or on our proposals, is the possibility that the institutional base of 
the superior courts may change as a result of the consultations now being carried out by 
the Lord Chancellor's Department on the family jurisdiction of the High Court and 
county courts. But if a Family Court is established, following these consultations, there 
will no doubt be consequential administrative details to be worked out. 

Summary of conclusions and recommendations 

5.24. As we have pointed out, conciliation schemes are at an early stage of development 
and we are conscious of the fact that we have been sailing in largely uncharted waters. 
Furthermore, we have identified several serious deficiencies in the information available 
which suggest that a number of topics require further investigation. (These are listed at 
Appendix 1). 

5.25. Notwithstanding these facts, we are persuaded that there is a role for 
Conciliation. Of the two main varieties, we have concluded that out-of-court 
conciliation schemes do not save money overall and appear to be less cost-effective than 
in-court schemes. (Paragraphs 4.25 and 4.26). We have not therefore been able to 
establish sufficient grounds to justify central government funding of out-of-court 
schemes. 

5.26. Financial and other considerations incline us to the view that Conciliation is best 
provided as an adjunct to the courts system. But there are many different kinds of 
in-court schemes and their costs and effectiveness are unclear. We therefore conclude 
that they should be examined more rigorously than we were able to during the time at our 
disposal. (Paragraph 5.19). 

5.27. We recommend that this should be done by monitoring the operation of a number 
of different types of in-court conciliation schemes over a period of time (Paragraph 
5.19). A good way of organising this would be to create a small unit, preferably outside 
the government, guided by an advisory committee, to plan, initiate (where appropriate), 
monitor, assess, cost and compare the schemes, some of which might already be in 
existence and others established for the purpose. We estimate that the unit might need 
to have a life of about three years and would require an annual budget of not more than 
£200,000, to include £50,000 administrative costs and up to £150,000 for schemes. 
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3.28. There are four procedural issues on which we consider it appropriate to make 
recommendations as follows:- 

3.29. Changes in the courts’ procedure should be considered with a view to making 
provision for Conciliation. (Paragraph 3.12). 

3.30. Procedural changes should be geared to exploring the possibility of early 
settlement. (Paragraph 3.14). 

3.31. Consideration should be given to the present arrangements for legal aid 
remuneration to see whether greater emphasis should be placed on settling disputes and 
less on arguing cases in court. (Paragraph 4.14). 

3.32. In every case, solicitors should be required to seek special authority to exceed the 
prospective cost limit under the 'Green Form' scheme in respect of fees charged by 
particular conciliation services, and current general authorisations should be abolished. 
(Paragraph 3.12). 
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APPENDIX 1 



TOPICS REQUIRING FURTHER INVESTIGATION 

The topics which we conclude should be investigated further with a view to remedying 
serious deficiencies in the information available, are as follows:- 

(i) variations in settlement rates between different county courts and the 
connection between these differences and variations in 

operating efficiency (Paragraph 3.20); 

(ii) the reasons for the high levels of use of certain magistrates' 
matrimonial courts and the effect of this high use on the 
workload of county courts (Paragraph 4.23); 

(iii) the other advantages and possible drawbacks of magistrates' 
courts being the courts of first resort in cases of matrimonial 
conflict (Paragraph 4.24); 

(iv) the reasons for variations between courts in the ordering of 
welfare reports (Paragraph 4.12). 
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APPENDIX 2 



LIST OF CONTRIBUTORS 



Agencies Connected With Conciliation 

Bristol Courts Family Conciliation Service 

Cleveland Family Conciliation Service 

Coventry Family Conciliation Service 

Divorce Conciliation and Advisory Service 

Institute of Marital Studies 

Leeds Family Mediation Service 

Lichfield Marriage Conciliation Group 

National Family Conciliation Council 

Norfolk Family Courts Conciliation Service Working Party 

North Staffordshire Family Conciliation Service 

North Warwickshire Counselling and Conciliation Service Steering Group 

Plymouth and District Family Conciliation Service 

Sunderland and South Shields Conciliation Service 

Surrey Family Conciliation Service 

Swindon Family Conciliation Service 

Judges, Judicial Officers and Magistrates 

The Right Honourable The President of the Family Division 

The Honourable Mr Justice Waterhouse 

His Honour Judge Stinson 

His Honour Judge Wallis- Jones 

The Senior Registrar of the Family Division 

C T Latham Esq QBE 

Mr Registrar Parmiter 

Mr Registrar Price 

Mr Registrar Spicer 

Mr Registrar Trayhurn 

Council of Her Majesty’s Circuit Judges 

Association of County Court and District Registrars 
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Central Council of Magistrates' Court Committees 
Lichfield and Tamworth Magistrates 
Magistrates' Association 

The Legal Profession 

D Burrows Esq 
J H Campbell Esq 
P H Riddle Esq 
J M Westcott Esq 
Family Law Bar Association 
Holborn Law Society 
The Law Society 

Solicitors' Family Law Association 
Probation Service 



G Anseil Esq 
A W Brooks Esq 
P J Francis Esq 
S M J Goode Esq 
A B Wells Esq 

Central Council of Probation and After-Care Committees 

Conference of Chief Probation Officers 

National Association of Probation Officers 

Salop Divorce Court Welfare Officers 

West Midlands Probation and After-Care Service 

Researchers 



G Davis Esq 
A dames Esq 
Alison Macleod 
M Murch Esq 
Mrs K Wilson 
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Local Government 



Councillor 3 G Bazeley 
Association of County Councils 
Association of Metropolitan Authorities 

Medical and Social Work Practitioners 



Dr R C Benians 
Mrs M Robinson 

Association of Directors of Social Services 
Avon Child and Family Guidance Service 
British Association of Social Workers 

Interested Groups in the Social Work Field 

Children's Legal Centre 

Church of England Board of Social Responsibility 

Family Forum 

Families Need Fathers 

Families Under Stress 

Jewish Marriage Council 

National Association of Citizen's Advice Bureaux 
National Council for the Divorce and Separated 
National Council for One Parent Families 
National Council of Women of Great Britain 
National Marriage Guidance Council 
Order of Christian Unity 
Parents Anonymous, Malvern 
Study Commission on the Family 
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Others 



Keith Best Esq MP 

The Reverend Richard Collier 

Wendy Faulkes (New South Wales Community Justices Centres) 
F M Horwill Esq* 

Mrs S Lenny* 

D J McKenzie Esq* 

Mrs F Smyth* 

Mrs C Yates* 

All Party Group of MPs for divorce reform 
Center for Policy Research, Denver, Colorado** 

Charity Commission 

Commission for Racial Equality 

Family Court of Australia 

Greater Manchester Legal Services Committee 

Justices' Clerks' Society 

Law Commission 

Lord Chancellor's Advisory Committee on Legal Aid 
Nuffield Foundation 
The Official Solicitor 



* We are grateful to His Honour Judge Forrester-Paton QC for these 
contributions 

** We are grateful to Mrs Lisa Parkinson for this contribution 

A number of other submissions in the list above were not sent direct to the 
Committee. 
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APPENDIX 3 



INTER-DEPARTMENTAL COMMITTEE ON CONCILIATION 



SUMMARY OF STUDY GROUP REPORT 



Introduction 



Background 

1. Conciliation aims to help couples who are considering or have started divorce 
proceedings to define and resolve matters in dispute between them. The most common 
are issues relating to children involving custody and access and occasionally financial 
matters. The Inter-Departmental Committee on Conciliation commissioned a study of 
existing services to assist them in assessing the effectiveness of conciliation in resolving 
such disputes. The following is a summary of the material produced by the study group. 
(This is too bulky to publish but copies are available from the Lord Chancellor's 
Department at cost price.) 

2. The study group's terms of reference were: 

'To report on existing matrimonial conciliation services and to 
examine the structure, complementing, procedure and caseload of 
such number of established services as is necessary to evaluate 
for each type. 

a) their cost 

b) their effect on the settlement of disputes between 
the parties, and 

c) their effect on the overall costs arising from the 
disposal of such disputes in divorce proceedings.' 

Types of conciliation service 

3. There are four basic types: 

a) independent voluntary schemes; 
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b) Probation Service-based voluntary schemes; 

c) Probation Service-based schemes where probation officers 
conciliate as part of their welfare-reporting duties; and 

d) In-court mediation schemes. 



4. With some variations in funding and types of staff, most of the services in existence 
fall into one of these categories. The services selected for study are listed in the Table 
appended. It shows briefly, for each scheme its category, history, cost, structure, mode 
of operation and effectiveness. 

Preliminary study 

5. The study group undertook a six- week preliminary study into some 120 cases from 
three services at Barnet, Wandsworth and Cleveland. The objective was to clarify the 
range of services available and to identify the issues for consideration in the main study. 
Barnet is a voluntary service run by the Probation Service Wandsworth is an in-court 
service run by the registrar; and Cleveland is a Charitable Trust voluntary service in 
which the secretary and co-ordinators are divorce court welfare officers. 

6. The preliminary study showed that the number of cases dealt with by each service 
was on average small. This suggested that the main study should concentrate on the 
longer-established services both to get the benefit of their experience and to cover the 
largest possible sample of cases. 

Main study 

7. For the main study the study group investigated 8 schemes and visited 5 county 
courts. 25 people were interviewed including members of the judiciary, divorce court 
welfare officers (DCWOs), county court chief clerks and staff involved in the services. 
Some 1000 cases were studied in detail and a further 1600 examined for outline case 
histories and statistical purposes. 

8. The following services were selected: Bristol Courts Family Conciliation Service 
(BCFCS), a voluntary-funded scheme; Bristol County Court, an in-court mediation 
scheme; the Divorce Conciliation and Advisory Service (Ebury Street, London SWl); 
Cleveland Family Conciliation Bureau, a charitable trust voluntary service; 
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Shropshir 0 p3.mily Court Unit (Shropshire FCU)j s. scheme run by the Probation Service 
which also accepts voluntary referrals; Leicester Family Court Unit (Leicester FCU), 
which works on similar lines to the Shropshire scheme; and Leicester County Court, an 
in-court mediation scheme. Nottingham County Court was chosen as a control. It was 
considered sufficiently large and remote from other divorce courts to provide an 
example of conventional divorce litigation in a court with no conciliation service. 

9. Leicester FCU was added to the Shropshire study because the lack of records and 
subsequent changes in practice at Leicester FCU prevented proper analysis of that Unit. 
The Divorce, Conciliation and Advisory Service was eliminated from the study when it 
became clear that the service was primarily advisory and undertook very little 
conciliation (less than 10 cases in over 2 years). 

10. At each selected service the study group examined a sample of case histories. For 
each they produced a profile covering the source of referral; whether both parties were 
involved, and the reasons if they were not; the issues considered; the number of meetings 
held; the agreement rate both in the short term and, where possible, in the long term; 
the effect of conciliation on any subsequent proceedings; and, where it could be 
identified, the cost of the conciliation process. It was not possible in each individual 
case to assess the effect of conciliation on the legal aid bills. 

11. Because the various courts and services adopt different procedures and record- 
keeping arrangements, investigation techniques had to be adapted to suit local 
circumstances. Case histories were variously compiled from case files and/or from 
interviews with conciliators, and at BCFCS from referral forms, formal letters recording 
the outcome of conciliation and questionnaires completed by the conciliators. 

12. Data from Bristol in-court scheme, Shropshire FCU and Nottingham County Court 
proved suitable for computer analysis. There was not sufficient information in all cases 
for voluntary referrals at Shropshire, Leicester and Cleveland to be computerised. The 
study at Leicester of in-court mediation did not produce significant data for 
computerisation. The computer analysis provides a complete profile of conciliation 
within the context of existing court proceedings, previous proceedings and subsequent 
proceedings, for example, divorce following a separation order. 
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Interpretation of evidence 



13. For the reasons given in paragraph 6 above, the study concentrated on the longer 
established services. Even so, only BCFCS and Bristol County Court schemes had been in 
existence foi' three years; the remainder for much less (see table, column 3 appended). A 
further difficulty was that in most services the case-load was quite small; with the 
exception of BCFCS the average number of cases per year was 31 (see table, column 8). 

1^. The services also varied in the way in which they defined issues and agreement 
rates, as well as in monitoring practices both during and after conciliation. Records were 
often sparse. Moreover, the services took different views on whether both parties should 
be present and on the extent to which children should participate in discussions. In many 
instances it v^as either impossible to trace the subsequent history of a case or it was too 
soon to conclude whether the parties had achieved a lasting agreement. Other variations 
included differences in court procedures and in the administration of legal aid, 
particularly ^n taxations. Accordingly, the conclusions which can be drawn are not 
always as firmly based as we had hoped. Where appropriate, this is noted in what 
follows. 

Possible demand for conciliation 



15. Approximately 170,000 petitions in matrimonial proceedings are currently issued 
each year. 

a) Child-related issues . There may be more than one custody or access 
application during the progress of a petition; for example an interim 
access order may be made before custody and access are finally settled 
and may subsequently be varied. The following calculations are 
therefore based on numbers of petitions, rather than applications. 

A sample of 100 petitions per year between 1978 and 1982 was examined 
at each of the following county courts; Bristol, Leicester, Shrewsbury 
and Nottingham. These support the estimate in 'Social Trends'* that 
approximately 60% of petitions in which a decree absolute is granted 
involve children under 16. Out of 170,000 petitions the study 
. suggests that on average only 11%, some 18,700 will give rise to one 



*'Social Trends' 1981 - Chapter 2: Households and Families-Marriage Divorce p32 
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or more applications relating to children. Those 18,700 
should be further refined to take account of spontaneous 
settlements which the sample puts at not less than 20%. 

The estimated possible demand for conciliation is 
therefore in a range of between 15,000 to, say, 19,000 
cases per year. These estimates are supported by the 
percentage of petitions in the sample involving welfare 
reports. These produce a case load on issues related to 
children of 18,000. 

b) Non-child issues . The sample shows that on average, 37% of 
petitions gave rise to non-child applications, with a 
spontaneous settlement rate of not less than 40%. This 
gives a maximum national caseload of 37,740. 

c) Conclusion . In all the services examined a proportion of 
referred cases did not lead to conciliation because, for 
example, one of the parties was abroad or refused to participate. 
The average take-up rate was some 80%. On this basis the 
maximum caseload for child issues is estimated at 15,000 per 
year or 8.8% of all petitions; and for non-child issues at 

30,000 per year or 17.6% of all petitions. 



Referrals 

16. Referrals may come from a number of sources (see table, column 9). In the case of 
the voluntary schemes the majority come from solicitors acting for the parties, or the 
parties themselves. At BCFCS, however, although half the cases are referred by 60 
separate firms of solicitors, only 14 firms referred more than 2 cases; one firm referred 
9 and another 15 cases. Other sources include Citizen's Advice Bureaux, Marriage 
Guidance Councils, and, the courts themselves, including DCWOs. Apart from BCFCS 
the referral rate at the voluntary services examined was low (see table, column 8). The 
average is some 33 cases per year. At the top end of the scale Shropshire FCU had 65 
cases over 15 months; and at the bottom, Cleveland had 29 cases in 15 months. This was 
in an area where 200 welfare reports are called for each year, where the scheme has 
strong support from the courts, is based in the Probation Service and has been well 
publicised. The referral rate at BCFCS was significantly higher with 350 referrals in its 
third year of operation (1981/82). 

5 



Printed image digitised by the University of Southampton Library Digitisation Unit 



17. In-court schemes operate different methods of selecting cases for conciliation. At 
Wandsworth the registrar personally selects likely cases; at Bristol conciliation 
appointments are made in all cases with applications relating to children. 

a) Issues . It was often difficult to identify the nature of issues 
referred. At BCFC5 records were not made available on grounds 
of confidentiality; at Leicester FCU few records were kept 
because of lack of resources. A significant number of 'issues' 
mentioned were not in fact points which would have been the 
subject of court proceedings. Although as already noted, most 
services, both in-court and out, deal primarily with custody and 
access issues, BCFCS also cover financial provision and property 
and occasionally reconciliation, (which as an issue is also dealt with 
by the voluntary scheme of the Shropshire FCU). 

b) Conclusion . Referral rates, apart from BCFCS, are low. This is in 
spite of considerable publicity and local support for some services. 

There are no grounds for suggesting that referral rates are likely to 
improve significantly. But it is also the case that all conciliation 
services are relatively young and the conciliation approach may not 
yet be sufficiently familiar to the parties or in many cases to their 
legal advisers or the courts. At BCFCS, in the great majority of 
cases, when agreements which had previously been reached broke 
down, the parties appeared to be reluctant to return to conciliation 
and instead issued proceedings. 

Agreement rates 



18. The measure of agreement varies between services from 'restoration of 
communication between the parties' (Leicester FCU, Barnet and Wandsworth) to outright 
agreement on the issues referred. At Leicester FCU and Cleveland, agreements were 
not formally recorded in writing; at BCFCS the terms and any other relevant information 
on an agreement are reported to the parties' solicitors. However, due to the lack of 
information outlined above, in many instances information about agreement rates had 
initially to be drawn from the conciliators' memories. 
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19. Where possible, agreements were cross-referenced with court files in an attempt to 
assess the long-term success rate. The criterion then applied was ’Did conciliation lead 
to an agreement between the parties which either avoided an application being issued 
(other than a consent application in terms) or led to the withdrawal or abandonment of 
an application or to a consent order?' Such an assessment was only possible in a 
proportion of cases at BCFCS and at in-court mediation schemes. At BCFCS where a 
court file was traced, in 119 cases out of a sample of 180, the agreement rate as defined 
above was between 3k% and 38%. This compares with an initial assessment from 
conciliators themselves of 70%. 

20. It was hoped to show from this sample whether conciliation which takes place before 
proceedings commence is likely to be more successful than that begun later. On the 
basis of the conciliators' own assessments, there was an overall agreement rate of 72% 
for conciliation commenced before proceedings as compared to 59% for conciliation 
during proceedings. This pattern was in fact reversed where files were cross-referenced. 
The figures were then 34% and 38% respectively. No firm conclusions can therefore be 
drawn. 

21. Agreement rates for each individual service studied are shown in the Table, column 
10. In the case of voluntary schemes, apart from BCFCS, these are largely based on the 
conciliators' own assessments, unamended by cross-referencing with court files, and must 
therefore be treated with caution. It is however interesting to note that they are 
mutually consistent. 

22. The figures for in-court schemes and conciliation by welfare officers all based on 
cross-referencing with court files. However, it is not always possible to attribute 
subsequent consent applications to successful conciliation, particularly where there is 
some delay between the various stages of the process. 

23. In summary, with the exception of BCFCS (34% to 38%) voluntary schemes had a 
success rate of 25%-35%; in-court mediation produced an agreement rate of between 
27% and 38%; and conciliation by welfare officers produced an agreement rate of 50% of 
referrals amenable to conciliation. 
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2^. Conclusion . Objective assessment of agreement rates is hampered by a lack of 
information and inconsistent definitions. The figures given are necessarily tentative, 
particularly in the case of voluntary schemes. The overall rate of agreement which 
emerges ranges around 35% of referrals accepted, with an estimated maximum of 50%. 

25. It is interesting to note that in spite of the numbers of referrals to BCFCS, the ratio 
of applications to petitions at Bristol County Court is not significantly less than that 
found in other courts, neither is there a higher incidence of consent orders. This 
suggests either that people in Bristol generate a significantly larger number of issues than 
average on the break up of a marriage or that BCFCS is to a great extent doing work 
which solicitors do elsewhere. 

Cost of conciliation services 

26. a) Independent voluntary schemes . Two cost models for out-of-court services 

have been constructed. Model A assumes salaried part-time conciliators 
and Model B fee-paid conciliators. Because of the relatively high fixed 
costs of a publicly funded model where all costs fall to the conciliation 
service, the cost per case is directly proportional to the referral rate. 

BCFCS was chosen as a basis because of its high referral rate, although in 
this respect it is unrepresentative of other out-of-court services, and any 
model based on it would produce a relatively low cost per case. 

Expressed in civil service grading terms, the appropriate grade of a 
conciliator would be Executive Officer (EO) or Higher Executive Officer 
(HEO). A maximum of 100 cases per conciliator per year is assumed as an 
appropriate caseload. Minimum accommodation requirements are 2 
conference rooms, 2 waiting rooms, a manager's office, a general office, 
and toilets. Average conciliator time per case in Model B is 3 hours, 
which subsequent findings at BCFCS suggest is a conservative estimate. 

Model A is based on 4 salaried part-time conciliators each working 700 
hours per annum. Figures are calculated on the basis of the maximum 
caseload of 400 in a year. The overall cost of the service would be 
£51,029 (EO) or £54,079 (HEO). The cost per case would be £128 (EO) or 
£135 (HEO). 
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Model B makes the same basic assumptions on the caseload, 
accommodation and services but assumes the use of conciliators paid on 
an hourly basis. Fixed overheads would be £38,926 or £96 per case. Fees 
would add £29.33 per case (EO) or £36.65 (HEO). Overall the cost per 
case would be £125 (EO) or £132 (HEO). 

Model B seems slightly the more economical. But this is hypothetical. It 
is open to question how far it would be possible to attract staff on a basis 
which affords little protection, security or financial return to conciliators 
while expecting a high degree of qualifications and commitment. On the 
assumption that one service would be provided for each divorce county 
court, 170 services would be necessary overall. Obviously a smaller 
number of services would reduce the cost, but lead to clients being 
obliged to travel greater distances. 

Model A ; 

With 170 local services, the cost of each service would be £51,000 
(assuming three conciliators per service - in practice not every service 
would need that many conciliators and some would need more). The total 
annual cost of a national service would be about £8.7 millions. This 
estimate is based on a caseload of ^8,000 child-related and ancillary relief 
applications at a rate of one conciliator per 100 cases. Reducing the 
number of local services to 120 with the same number of conciliators 
overall the cost of each service would increase to £54,796 a year (because 
the average salary costs would rise), assuming that both child-related and 
custody and access applications were dealt with. The cost of a national 
service on this basis would be about £6.6 millions. Each local service 
would have four conciliators. 

Model B : 

Each application conciliated was costed at £37 in fees. The cost of 16,000 
child-related applications would, therefore, amount to £592,000 a year in 
fees; and of 32,000 ancillary relief applications to £1,184,000 in fees. The 
total cost in fees would therefore be £1,776,000 a year. Fixed overheads 
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would amount to £38,296 per service a year assuming, as in the preceding 
paragraph, that the services are of a uniform size. The total cost for 170 
local services would, therefore, amount to about £8.3 millions a year if 
both child-related and ancillary relief cases were conciliated. 

b) Probation-based voluntary schemes . The probation services include 
conciliation as part of their welfare officer duties and provide 
accommodation, staff and administrative resources for voluntary 
conciliation. However, they were unable to separate out these elements 
from their total budget. 

The Family Court Unit at Shropshire has been costed overall at £82,840 
per annum on current caseload; Leicester FCU estimates its annual costs 
at £71,058. It is not possible to derive a cost per conciliation case from 
these figures. But in both cases conciliation has enabled DCWOs to spend 
less time on welfare reports (see paragraph 37) and therefore to absorb 
the additional work created by voluntary schemes which have been 
additionally set up. 

At Cleveland an attempt has been made to estimate the cost of providing 
a service with separate accommodation under a full-time conciliator, with 
four part-time conciliators. These calculations give a cost per case on 
the present caseload of 23 cases per annum as £289. However, with 
reorganisation of the caseload 2 conciliators might be expected to be 
sufficient. This would reduce the cost per case to £169. 

c) In-court schemes . In-court schemes are also based on existing resources 
and it was similarly difficult to separate out the costs of conciliation 
from overall costs. Variations in practices between courts also made it 
difficult to produce a valid average figure. However, there are clearly 
resource costs involved in introducing a new task to a court. The 
elements include: 

i) the time of registrars involved in mediation. In Bristol this 

was assessed at one day per week. The study group also calculated 
an average half hour per appointment at Bristol, as compared with 
an average time of 15 minutes for a normal directions appointment; 
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ii) the time of DCWOs attending mediation appointments assessed at 
normally 2 to 3 hours per week; 

iii) the time of solicitors attending mediation appointments. 

In order to provide some comparison with the cost per case in independent 
voluntary schemes an attempt has been made to cost these elements. 

This is on the basis that in-court conciliation is limited to one 
appointment in the majority of cases, and that the cost of accommodation 
and other overheads are included in the cost of that appointment. 

To the cost of a half-hour conciliation appointment appointment at £21 
should be added £30 in respect of solicitors' costs (two solicitors at £15 
each), but no other fixed costs since in-court schemes would use existing 
facilities within the courts. The cost per case comes to £51 on this basis. 
The cost of in-court conciliation for all child-related applications would, 
therefore, be as follows: 

£21 X 16,000 = £336,000 

plus £30 X 16,000 = £480,000 legal costs 

£816,000 a year 

The ancillary relief applications, if passed through in-court conciliation 
would incur the following costs: 

£21 X 32,000 = £672,000 

plus £30 X 32,000 = £960,000 

£1,632,000 a year 

The total cost of a national in-court conciliation service dealing with both 
child-related and ancillary relief applications would, therefore, amount to 
about £2.5 millions a year. These estimates assume that no more than one 
conciliation appointment would be assigned to each application. This 
assumption is based on the study group's findings that in very few cases 
does more than one conciliation appointment take place in in-court 
schemes and that those cases in which more than one appointment is given 
would be offset by other cases where more than issue was dealt with on 
one appointment. 

11 

Printed image digitised by the University of Southampton Library Digitisation Unit 



d) Conclusion . It has not proved possible to calculate comparable figures for 
the various existing types of conciliation service. It is however clear that 
the cost of in-court and Probation Service schemes is principally absorbed 
within existing resources and offset against the overall costs of the court 
or service involved. Newly created independent schemes, on the other 
hand, must find finance for their total resource costs which relate solely 
to conciliation. 

Legal Aid 

27. It has proved impossible to determine with any precision how far public expenditure 
on civil legal aid has been affected by conciliation. Many conciliation schemes are so 
new that few legal aid bills have been presented for assessment or taxation. The average 
life of a matrimonial legal aid certificate from issue to payment is two years. Where 
bills existed the study group were not able to produce a sufficiently large sample for 
comparison of bills where the direct influence of conciliation was discernible. 

28. As an alternative method of gauging what effect conciliation might have on legal aid 
the study group examined returns from all legal aid areas showing matrimonial bills paid 
in 1981/82. The group looked at bills in 3 categories: those covering applications on 
property or financial provision (ancillary); bills on custody or access (custody); and 
combined applications on custody, access, financial provision, property and injunctions. 
The bills were classified in £100 cost bands, i.e. £0 - £100, £100 - £200, etc. 

29. 73% of all bills were under £500 and 56% of all bills were under £300. The lower 
band of under £200 (^0%) might be expected to contain a high proportion of applications 
which were quickly resolved or withdrawn. The study group concluded from their cross- 
referencing of cases with court files that parties who were amenable to conciliation 
seemed to be generally capable of reaching agreement over issues before the courts. 

This view is supported by the fact that some services, such as Leicester, believe that 
conciliation will either succeed in one or two appointments or fail altogether. This 
suggests that conciliation is unlikely to affect significantly the most expensive cases. It 
will have most effect on the cases falling in the lower cost bands, which are a significant 
proportion of the total number of bills issued. 
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30. Average costs of bills vary greatly between legal aid areas as do numbers of bills 
paid. However, a consistent pattern emerges in two respects: first the cost of bills 
covering combined applications is, not surprisingly, highest. But on average the cost of 
custody bills is consistently higher than those relating to financial provision and property. 
The overall figure for divorce cases is £^f0i for custody bills as opposed to £366 for other 
ancillary matters; in the case of judicial separation the figures are £^3^ and £405 
respectively. 

31. Secondly, there is a much higher incidence of financial provision and property 
applications compared to those on 'custody’ and ’combined'. The split between issues is 
consistent with the sample of 100 petitions described in paragraph 15. Overall in divorce 
cases ancillary applications represent 38,400 out of a total of 56,300; 4,100 relate to 
custody alone and 13,800 are 'combined'. 

32. Another factor to take into account when assessing the effect conciliation has on 
legal aid expenditure is that failed conciliation often places an additional cost on 
solicitors' bills and even Counsel's time. (Parties who are paying their own costs have 
complained about this.) 

Conclusion . It has not proved possible to draw detailed conclusions from legal aid 
bills relating to conciliation cases. It seems that conciliation is most effective where 
the parties are in any case disposed to reach agreement. It is therefore most likely to 
influence legal aid in cases which fall within the lower cost bands. The majority of 
conciliation services deal primarily if not exclusively with custody and access issues. 

But 68% of legal aid bills paid in respect of divorce proceedings in 1981/82 related to 
financial provision. If conciliation is to have a significant impact on legal aid 
expenditure, conciliation services should enlarge the scope of issues which they 
conciliate. 

Effect of Conciliation on welfare reports 

34. The study group attempted to assess at Bristol, Nottingham, Leicester and 
Shrewsbury County Courts what effect conciliation might have on; 

a) the number of welfare reports ordered by the court annually; 

b) the number of welfare reports filed; and 

c) the time taken between the ordering and filing of reports. 
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Records on welfare reports for the year 1978-81 were studied. Information for 
Shrewsbury was available only for 1979-81. In all the courts, including the comparator 
court, Nottingham, there was a declining trend in the time taken between ordering and 
filing of reports. At Leicester average time taken decreased from 3.8 to 3.2 months; at 
Shrewsbury from 3.8 to 3.3 months; and at Nottingham from 3.3 to 2.9 months. Over the 
whole period time taken declined at Bristol from 3.0^ to 3.0 months; but there was an 
increase up to 1980 to 3.42 months. The study group found no obvious explanation for this 
increase at Bristol; it does not seem to be related to the number of reports called for 
which dropped dramatically from 346 in 1978 to 388 in 1979 (See paragraph 36 below). 

35. There is a consistently declining trend overall in the time taken to file reports in the 
courts, including Nottingham, which has no conciliation service. Nor does the point at 
which a conciliation service is established, for example 1979 in the case of BCFCS, have 
any obvious effect on the time taken to file reports. However, officers at Leicester and 
Shrewsbury reported that conciliation had reduced the time they spend in compiling 
reports. Indeed the service was introduced in the first place to make economies in the 
time spent on civil work. 

36. There is no consistency between the courts in the number of reports ordered. At 
Bristol there has been a dramatic decline from 546 in 1978 to 307 in 1981. But this is 
likely to be the result of a shortlived practice introduced in 1978 when the welfare 
officer and registrar went through all new petitions to determine whether a welfare 
report was needed. It proved impossible to predict whether custody and access would be 
contested and the practice was soon abandoned. (A similar attempt was made and also 
abandoned at Shrewsbury.) It is also significant to note that the number of reports on 
custody and/or access in 1981 was still 23% higher than in 1978 or 1979. This is the area 
where conciliation might have been expected to have most impact. In contrast, reports 
on custody and access jointly at Leicester have gone down over the period, although on 
the single issue of custody and access separately they have increased slightly. The 
reduction in the number of specific reports being ordered on custody and access may 
result from the relatively recent attendance of welfare officers at satisfaction 
appointments (where the judge considers the arrangements made by the parties for their 
children). At Shrewsbury there is again no clear trend. Reports on custody alone have 
decreased sharply but those on access and custody/access have risen. 
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37. Conclusion . As mentioned in paragraph 35 above welfare officers at Shrewsbury and 
Leicester report that, where they effect conciliation in the course of their reporting 
duties, they were able to reduce the time spent in compiling reports. It was not possible 
to identify any clear link between conciliation and either the number of welfare reports 
ordered or the time taken between ordering and filing of a report. It may well, however, 
be that conciliation has an influence which cannot yet be accurately defined. 

Safeguards within the conciliation services 

38. Voluntary services varied greatly in their attitudes towards the role during 
conciliation of children or parties with a mental disability. At Leicester, children were 
excluded from the conciliation process; at Shrewsbury they were actively involved. In 
some cases there were no safeguards for infants or for people who were not fit mentally 
to represent themselves. It is open to question what view should be taken as to the 
interests of children in these cases, and whether steps should be taken to protect the 
interests of weaker parties who may not be able adequately to protect themselves. 

The comparator court 

39. It became clear during the study that the comparator court, Nottingham, was not a 
representative control. Its procedural efficiency was untypical. This is not meant to 
imply that the other courts are less than efficient. But clearly standard rules and 
procedures may be interpreted in widely differing ways. Nottingham deals with 77% of 
applications relating to children by first or second appointment. While there is no 
identifiable ’conciliation’ approach, the registrars try to ensure that every effort is made 
to identify as soon as possible those cases which can be dealt with by consent. Few 
consent orders are made by judges. But they deal with a large proportion of applications 
which have not previously had a registrar’s appointment; two-thirds of these are settled 
at the first hearing. 

Conclusion . Given the unusual procedural efficiency of Nottingham County Court it 
was not the best basis for comparison with ’conciliation’ courts. 
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DIVORCE PROCEEDINGS DESIGNED TO PROMOTE 

RECONCILIATION 



APPENDIX 4 



1. Until the publication of the report of the Finer Committee in 1974, the emphasis of 
reports on the law of divorce was always upon reconciliation of the parties. This 
emphasis, which may be seen in such reports as that of the Committee on Procedure in 
Matrimonial Causes (The Denning Committee, 1947, Cmd 7024), the Royal Commission on 
Marriage and Divorce (The Morton Commission, 1956 Cmd 9678), 'Putting Asunder: A 
Divorce Law for Contemporary Society', the report of the Archbishop of Canterbury's 
Working Group in 1966 and the Law Commission's report entitled 'Reform of the Grounds 
of Divorce: The Field of Choice' (1966, Cmd 3123), is a reflection of the Christian 
tradition of life-long marriage and of concern for the preservation of marriage as a 
stabilising influence. 

2. Statutory provisions designed to facilitate reconciliation are the tangible result of 
these various recommendations. In the High Court and county courts the relevant 
provision is section 6(1) of the Matrimonial Causes Act 1973 which in effect requires the 
petitioner's solicitor to certify whether or not he has discussed the possibility of 
reconciliation with his client. Section 6(2) gives an express power to the court to adjourn 
the proceedings at any stage if any reasonable possibility of a reconciliation appears. 

The analogous provisions for magistrates' courts are in section 26 of the Domestic 
Proceedings and Magistrates' Courts Act 1978 but are in rather stronger terms, in two 
respects. First, subsection (1) requires the court to consider in every case whether there 
is any possibility of reconciliation. Secondly, the court is given statutory power to 
request a probation officer or other person to attempt to effect a reconciliation. 

3. There is no certain way of knowing what the success rate of these procedures is 
because reconciliation is simply a restoration of the status quo ante . It is interesting 
that there is a marked difference every year between the number of divorce petitions* 
filed and the number of decrees granted. In 1980, in round figures, about 177,000 
petitions were filed but only 149,000 decrees** were granted; in 1981 the figures were 
176,000 and 148,000 and in 1982, 170,000 and 140,000 respectively. It seems unlikely 
that differences of this magnitude can be explained simply by the fact that there is a 
stagger in the figures (i.e. a petition filed one year may not result in a decree until the 
following year) 
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or to a death rate among the parties to pending proceedings. It may be, therefore, that 
in a proportion of cases petitions are withdrawn because the parties are reconciled, but 
that can only be speculation. 

Nevertheless, there is a widely held view that these procedures have proved largely 
ineffective in practice, certainly in the divorce courts, although the Justices’ Clerks' 
Society, in its paper published in February 1982 entitled 'Resolving Family Conflict in the 
1980s' adopts a more optimistic view both of the present reconciliation arrangements in 
magistrates' courts + and, more important, of the possibilities for the future.++ 



* including petitions for nullity of marriage and judicial separation 
** i.e. decrees absolute of divorce and nullity and decrees of judicial separation 
+ op. cit. para. 3.13 

++ ibid. para. ^.17 
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APPENDIX 5 



CLASSIFICATION OF EXISTING CONCILIATION SERVICES 



1. This list is compiled from information made available to the Lord Chancellor's 
Department and the Home Office (via the Probation Service), 



2. Those services known currently. to be in existence are set out in the table below and 
are categorised as follows: 

(a) Independent Voluntary Schemes; 

(b) Probation Service-based Voluntary Schemes; 

(c) Probation Service-based Schemes where Probation Officers 
conciliate as part of their welfare reporting duties; 

(d) In-court mediation schemes. 

The first 3 of the above categories are all out-of-court schemes. Some schemes fall into 
more than one category. 

3. Those areas which, on present information, have so far only considered setting up a 
conciliation service include Cumbria, Dorset, Gloucestershire, Hereford, Worcester, 
Humberside, Lancashire, Liverpool, Norfolk, Oxfordshire, 

Mid-Glamorgan, Staffordshire and Warwickshire. 

4. This list cannot be considered as exhaustive as information continues to be received 
on proposed new schemes almost every week. 
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TABLE 



AREA 

AVON 

BEDFORDSHIRE 

BERKSHIRE 

CAMBRIDGESHIRE 

CLEVELAND 

CLWYD 

CORNWALL 

DERBYSHIRE 

DEVON 

ESSEX 

GLAMORGAN (SOUTH) 
GWENT 



LOCATION CATEGORY 

Bristol (BCFCS) a 

Bristol County Court c,d 

Bedford c,d 

Luton c,d 

Reading c 

Bracknell c 

Cambridge a 

Hartlepool a 

Middlesbrough a 

Stockton a 

Wrexham County Court d 

Bodmin c,d 

Derby b,c 

Plymouth b,c 

Exeter c,d 

Torquay c,d 

Chelmsford a 

Colchester a 

Cardiff <5c Barry a,c 

Newport & South Gwent b 
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AREA 



LOCATION 



CATEGORY 



HAMPSHIRE Newport (I.O.W) b^c,d 

Portsmouth 

Winchester c 

Southampton c,d 

HERTFORDSHIRE Hitchin c,d 

Watford 

Beckenham and Bromley b,c 

Croydon b 

Sittingbourne, Canterbury, Maidstone a,b 

and Rochester 

LEICESTERSHIRE Leicester (F.C.U.) b,c* 

Leicester County Court d 

LINCOLNSHIRE Boston c 

Gainsborough c 

Grantham c 

Lincoln c 

LONDON & 

GREATER LONDON AREA Bow a 

Bexley a,c 

Croydon c 

Ebury Street, London SW 1 a 

Newham a 

Richmond a,c 

Wandsworth County Court d 

MANCHESTER (GREATER) Manchester County Court c 

Liverpool a 

St. Helens c,d 

Southport c,d 
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AREA 


LOCATION 


CATEGORY 


MIDDLESEX 


Barnet and Edmonton 


b* 




Staines 


a,d 




Uxbridge 


c,d 


NORTHAMPTONSHIRE 


Northampton 


a 


NORTHUMBRIA 


Sunderland and South Shields 


a 


POWYS 


Llandrindod Wells 


a 




Newton 


b 


SHROPSHIRE 


Shrewsbury and Wellington 


b,c 


SOMERSET 


Bridgwater 


b,c 




Taunton 


b,c 




Wells 


b,c 




Yeovil 


b,c,d 


SUFFOLK 


Ipswich 


a 


SURREY 


Dorking, Guildford, Epsom and Reigate 


a,d 


SUSSEX (EAST) 


Hastings 


c 


SUSSEX (WEST) 


West Sussex 


c 


WEST MIDLANDS 


Birmingham 


b,c 




Coventry 


a 


WILTSHIRE 


Swindon 


a 


YORKSHIRE (NORTH) 


York 


a 
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AREA 


LOCATION 


CATEGORY 


YORKSHIRE (SOUTH) 


Barnsley 


b,c 




Doncaster 


b,c 




Rotherham 


b,c 


YORKSHIRE (WEST) 


Leeds 


a 



* Also runs a Divorce Experience Course 
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APPENDIX 6 



SOUTH-EAST LONDON PROBATION SERVICE 
FAMILY CONCILIATION BUREAU 

1. The Fa.rnily Conciliation Bureau came into operation in 3uly 1979 and started to work 
full-time in January 1981. The Bureau is headed by a Senior Probation Officer with 
support from about ten conciliators who operate on a rota basis. From the beginning, the 
Bureau has had support from counsellors from Bromley Marriage Guidance Council and 
Bromley Social Services Department, who have acted as conciliators. 

2. Parents with a problem over access can obtain an appointment through the Bureau's 
administrator within 14 days. About a quarter of all referrals are made by a court. 
Conciliators usually see parents twice and the court is informed where access 
arrangements have been agreed, which usually occurs after about six weeks from 
referral. 

3. The Family Conciliation Bureau completed 80 cases in 1981 and of these only one has 
been referred for a welfare enquiry or supplementary report. Those who run the service 
recognise that this apparently encouraging result should be treated with caution, because 
of the short time that the Bureau has been operating and doubts about the extent to 
which people using the Bureau subsequently appear at courts within the South-East 
London Commission Area. 

4. The Bureau seeks to ensure that parties are bound by simple rules and guidelines 
from the moment that they enter the Bureau, with a view to ensuring that there is fair 
and equal treatment. One rule requires parties not to communicate with the conciliator 
direct when the other party is not present. 

5. The Family Conciliation Bureau operates as one of a number of linked agencies run 
by the South-East London Probation Service. A careful attempt has been made to 
establish a number of separate and specialised units and particular efforts have been 
made to ensure that the Family Conciliaton Bureau is independent of the report-writing 
arm of the Civil Work Unit. Officers preparing welfare reports can choose between a 
number of approaches under this system. Where appropriate a marriage guidance 
counsellor may be called upon to help and solicitors for both parties are involved in 
discussion about reaching an agreement. 
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6. The Bureau sees the counciliator's role as being one of actively facilitating 
agreements. The safeguarding of children's interests is regarded as a crucial 
consideration. The Bureau estimates that, in access cases, an agreement takes about 7 
hours to achieve, but the effort expended is regarded as being less than that required by 
a conventional approach based on an investigation and the writing of a report, which 
might take, on average, 12 hours. The Bureau asserts that it is possible to make 
considerable savings in the time both of officers and of the court by adopting a 
conciliation-based approach. Where both custody and access are at issue, savings in time 
appear to be more difficult to achieve and 13 hours is apparently the average time 
required. 
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APPENDIX 7 



THE AUSTRALIAN FAMILY COURT 

1. Australia's Family Law Act, 1975 came into force at the beginning of 1976, creating 
the Family Court of Australia and providing for the establishment of State Family 
Courts. The Act also provides for counselling opportunities not only to assist 
reconciliation, but also to help separated or divorced spouses to improve their 
relationships. The functions of reconciliation and conciliation are, therefore, brought 
together and, under other provisions, made the responsibility of the marriage counselling 
agencies, which include counsellors attached to courts, as well as to approved voluntary 
organisations. The Family Law Act contains provisions enabling courts to adjourn 
proceedings for the purpose of facilitating reconciliation or conciliation, but these 
procedures are not compulsory for the parties. It is also possible for parties to arrange 
through the courts for counselling before filing proceedings. Once the court has made an 
order or granted an injunction, the parties can be directed or advised to attend upon a 
marriage guidance counsellor. The court's instructions in this respect are, however, not 
binding on the parties, in that failure to comply with them does not constitute contempt. 
The Act gives powers to Australia's Attorney-General to assist marriage counselling 
organisations financially, to give approval to them subject to conditions and to revoke 
such approval as he deems fit. Approved organisations are required to submit annual 
reports including an audited financial statement. 

2. The Family Court of Australia exercises jurisdiction throughout Australia in matters 
of divorce, maintenance, custody, access and property settlements, between parties to 
existing marriages. Each year, the court deals with about 40,000 applications for 
dissolution and 28,000 applications for other types of order. The court employs 82 court 
counsellors and 24 registrars and deputy registrars whose main functions are to engage in 
the conciliation process. All parties who are in dispute about custody or access to 
children are referred for conciliation counselling before any defended hearing. The court 
counsellors are also responsible for preparing reports for the court. This aspect of their 
work is regarded as somewhat less important than the conciliation work, which occupies 
the greater proportion of their time. The Chief Judge of the Family Court believes that 
conciliation procedures reduce the trauma and expense for the parties as well as the 
total amount of contested work in the court. We learned that the workload of the 
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court has steadily increased, particularly in areas which involved financial settlements 
and injunctions. Lack of resources had made it difficult to provide an individual 
counselling service to every party. Efforts have been concentrated on providing group 
information sessions followed by questions and answers, and by individual counselling 
where necessary. 
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